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Preface: The Roadmap as Public Policy

This report is a criticakview of the policy paper on the Correctional Service of Canada released
publicly in December 2007 by a panel appointed by then Minister of Public Safety, therHonou

able Stockwell Day. HeadlinddRoadmap to Strengtherg Public Safetythe report has ben

SYONI OSR o0& (GKS D2@SNYYSyd FyR GKS / 2NNBOGAZY
F2NXYIFGAZ2YE FISYRE F2NJ /Iyl RAL yhorthé tRabskimatiorD 2 NNB O
agenda has been subject to any serious public policy analysishatelget corrections is now

being made over in its image. Makeoversf faces, bodies and housesnay provide accdp

able scripts for popular reality television shows, but this makeover of federal corrections affects

not just the external facade of priss but would undermine the fundamental human rights of

the men and women confined behind their walls and fences. YeRib@dmapmakes no refe

ence to and indeed seems oblivious to the long struggle in the history of Canadian mpriso

ment to entrench a clture of respect for human rights. There are many recommendations of

the Roadmaps KA OK NBFf SO0 ARS2t23A0Ff | yR LJ2L#dzt Aad ¢
ficient and defensible basis for public policy. Not only will implementation of many déehe
recommendations undermine respect for human rights but they will also do nothing to enhance

public safety. They are deeply flawed and we believe it is necessary that the Government and

I {/ 06S KSfR [002dzyilo6fS 0ST2NB @RS/ & yNIRY DE2 XD
ment to the defence of human rights.

There would have been no need to prepare this response hadRtamapbeen the result of

an informed and objective panel whose credibility was not seriously undermined by obvious
politically parti@n influences and ideology. It might not have been necessary if the Panel had

been aided by expert independent policy and research staff, or if its recommendationshad e

joyed significant public review. It would not have been necessary had there beeridintige

Panel to prepare a carefully constructed analysis that clearly justified its recommensiation

terms of effectiveness and cost. Neither would it have been necessary had the recommend

tions been built upon our well documented correctional histdmyman rights considerations

and an understanding of the relevant law. But none of these essential components fonrespo

sible, principled and effective public policy making were present.

What is special about corrections?

The expectation for the responsiblerincipled and effective development of public poligy a
plies to any area of government activity, but it has some particular significance in the area of
federal corrections. There are three characteristics of the correctional environment that mark it
out for special vigilance.

Power

b2 20KSNJ a2aidSy 2F 3IF20SNYYSyid FOUGAODAGee- Syil Af
dom. At the federal level the correctional authorities control every element of the lives of those
sentenced between 2 years and nalifife from the basics of food and shelter, clothing, med

iv
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cal care, access to family and friends, recreation, education, and religious observance. Privacy is

a rare commodity even for the most intimate moments and the fundamental values of ind
viduality and autonomy are subordinated to the exigencies of power and control.

Accountability

We are accustomed and expect that responsibility and accountability of government increases
proportionately with the power that the system is authorized to exercise. Tveeping power

and, therefore, the responsibility of the correctional system are unparalleled in free society.
The exercise of this power in the form of imprisonment occurs behind walls that are intended
to keep prisoners inside but they also keep the comityoutside. The walls are a forbidding
barrier that few Canadians have peered behind either directly or even through the media. The
barriers are not just concrete and stone walls or raaine fences; they involve security ma

tices that control both bebviour and information. The physical separation and security focus
makes prison management largely invisible to the public contrast with other powerful st

tems like the courts that operate in a publicly accessible forum. The accuracy of the infarmatio
that is disseminated is often difficult to confirm though sources other than the correctioral sy
GSYQa 26y O2YYdzyAOlI GA2yad

Indifference and fear

Finally, prisons hold people who have little claim over the attention or compassion of the ge
eralcommunity. They have broken the legal code that society depends on for order and safety.
Some have committed horrible crimes that generate strong feelings of revulsion and fear. E
cept in the aftermath of sensational events in prison, the issue of wheihisoners are treated
LINPLISNI & A&a t2¢ 2y (GKS OAGAT SyNRQa ftArald 27
lives of those who live within the rules of society are increasingly challenged, the issue of prison
conditions is not an obvious vogetter.

What we have then is a system of great power operating in a forum that is inaccesgitile
public and media, with only as much public accountability as it takes on itself, characterized by

LI

a cycle of neglect and abuse leading to horrible evEntsT 2 f f 2SR 0& G NS T2 NYE

ures and standards put in place to redress the problem. Almost inevitably the measures prove
inadequate or the commitment to them decays over time and a new round of abuse begins.
Commissions of inquiry, royal commissand explosive media stories have documented those
failures beginning with the Brown Commission that castigated the cruel administrationgf Kin
ston Penitentiary in the 1840s and most recerglgalmost 150 years later the Arbour Cn-
mission that condemed the strip searching of women prisoners by male guards at the Prison
FT2N) 22YSy o ¢KS RoAdbapddalaies arelikely o lead KoSanother chapter in
this history of abuse of human rights, a chapter another commission of inquiry will leg call
upon to document. Our response to tladmags our best effort to raise public awareness to
forestall that happening.

Why view correctional policy and through a human rights lens?

The necessary counterbalance to this cycle to ensure the continueshwament of the cond
tions of confinement and to guard against the failures and abuse is a complex web of laws, pol

\Y
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cies and practices underpinned by a culture that at its core is intended to address the- fund

mental need of us all, both individually andlleatively, to have our human dignity respected.

Our attempts to institutionalise respect for human dignity in society take many formsdsut t
ISGKSN) 6KS@8 INB NBFSNNBR (2 lFa aKdzYly tNAIKGaEC
ment that come solely &m the fact that we are human beings. They are not privileges, not
GSIFNYSRé¢ 2NJ RSaSNWSR¢ 0SOFdzaS 2F oKIG ¢S KI @S
08 NBlFazy 2F 2dz2NJ 02YY2y KdzYlFyAaide FyR Olyy20G o
crimeé ARS2f 23280

It is easier to implement respect for human dignity and respect of human rights with those we
respect, love or feel safe with, but to be sure that they are predictably and consistently avai

able, they must also be the birthright of those wefeand dislike. Prison is the acid test of our
commitment to human rights. If we can maintain our commitment in our prisons we can do it
anywhere. If not, then respect for our human dignity becomes conditional and, in the case of
prisons, based on the destdbns of faceless officials operating with the broadest authority in the

darkest places of society. Ultimately the preservation of rights for all citizens depends on our
preservation of the rights of those in our prisons. For this reason, important paddéeglqo-

ments in corrections in the past almost inevitably have begun with the careful articulation of
human rights as reflected in fundamental rules of law and humane practices.

But in thew 2 | R Ylatéskyendition of public policy there is no refererteehuman rights. Nor

do we find any reference to th€harter of Rights and Freedomasto the common law and
Charterjurisprudence of the Supreme Court of Canada which together give Canadian legal co
tent to the international human rights standards set ontthe Universal Declaration of Human
Rights and other international covenants to which Canada is a signatoryw Zhe R Y onlyJQ a
references to legal rights are presented in the context of diminishing them. That alone is a very
serious development. In thicase, what makes the policy proposals so alarming has been the
fact that the Ministry responsible for overseeing the correctional system, rather than engoura
ing the broadest public consultation on recommendations that would undermine much of the
human ights work of the last 30 years, has completely endorsed them after only a few weeks
2T Of2aSR AYUSNYylLt NBOGASgd tI O1F3aASR a GKS ad
(including those who privately have grave reservations about the agenday alith many in

the community sector have felt obliged to accept the proposed changes uncritically. With no
public review or consultation, the plethora of recommendatiansome good, some trivial but
many with draconian implications for the protectiontiman rights, public safety and the Ipu

lic purse, are being presented as the future of federal corrections in Canada.

Legal and human rights principles have been fundamental to correctional policy in Canada for
about three decades and while compliancewihose principles is always a challenge, they are

the keystone that holds corrections policy together in a coherent whole. The absence of such
principles in theRoadmaprequires that our response be sufficiently detailed so that the kihow

edge and evideredeficiencies in thoadmag Y R 0 KSANJ RSGA | y-Q@&dirgNR Y [/ |
principles for corrections can be documented and understood. It is through that lens that we

have analysed th®oadmapreport and assessed the potential success or failure ofcthreec-

tional measures it proposes.

Vi
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The title of our response and the design of the cover page is informed by the 1990 Green Paper
published by theéMinister of Justice and th8olicitor General of Canad®irections for Reform:

A Framework foSentencing,Corrections andConditional Releasé&, which laid the foundations

for the 1992Corrections and Conditional Release. K¢too, had on its cover a symbolic rte

pass pointing to a contemporary model of corrections that reflected the values and principles
embodied in theCharter of Rights and Freedontis sharp contrast, th&koadmapis a flawed

moral and legal compass. It points in the wrong directitinout reference to the fundamental
values and principles of human rights.

The research and writing of this report was supported by a grant from the Law Foundation of
British Columbia.

Michael Jackson

Graham Stewart

vii



A Response to the Roadmap Summary

Executive Summary

Context for the Review

On April 20th, 2007, The Honourable Stockwell Day, Minister of Public Safety announced the
appointment of aPanelcharged with the task of reviewing the operations of the Correctional
Service of Canada (CSC). Uumrectional Service of Canada Reviéanel(the Pane) was
composed of Rob Sampson, the former Minister of Corrections for the Ontario Government,
and four other individuals experienced in the fields of public policy and public safety. The ma
date of theReviewPanelwas to provide the Minister of Public Safety with adviceaobroad

range of complex topics that have been problematic for CSC over many years.

Six months after its appointment the Revi®anelpresented its final report to the Honourable
Stockwell Day on October 31, 200The 170 page report (excluding &y RA OS & 0A Sy G A
Roadmap to Strengthening Public Saféfgontans 109 recommendations organized around
strengthening five key areas that tianel02 Yy A A RSNBER ¢2dz R Syl ®f S / {/
fAO al FSie NBadz Ga G2 PanghDaR AV yRMNI NISKOR YIVASE R I HIN
1. Offender Accountability
Rehabilitation is a responsibility shared by CSC and the offender.

The principles of #gnCorrections and Conditional Release Act (CCRA) have to be strengthened
to further emphasize offender responsibility and accountability.

2. Eliminating Drugs from Prison

The presence of drugs means that the institutions are not safe and secure envitenme
where offenders can focus on rehabilitation. Famelrecommended that CSC strengthen its
interdiction initiatives on all fronts.

3. Employability/Employment
There is a need to enhance both the quantity and quality of work opportunities available in
penitentiaries leading to opportunities in the community.
The Panelrecommended that CSC implement a more structured workday to allow for the
proper balance among work, education and correctional programs.

4. Physical Infrastructure
ThePaneINE 02 YYSYRSR GKIF G /{/ SELX 2NB o6dzAir- RAy3 NB:
force an overall correctional management model that stresses the accountabilitiefs of o

fenders to follow their correctional plans and provide integrated opportunities to improve
correctional results.

5. Eliminating Statutory Release; Moving to Earned Parole

1 Report of the Correctional Service of Canada Reliamel A Roadmap to Strengthening Public Safety (vini
GSNJ 2F tdzofAO 22NJa FyR D2@SNYYSyid {SNBAOSa /Yyl RIF HJ
http://www.ps-sp.gc.ca/csscc/reportrapport/table of contentseng.aspx

viii


http://www.ps-sp.gc.ca/csc-scc/report-rapport/table_of_contents-eng.aspx

A Response to the Roadmap Summary

The Panelrecommended that offenders be required to earn their way back to their home
communities: they should demonstrate to the National Parole Board that they have changed
and are capable of living as lambiding citizens.
The Government officially responded to the Report in Budget 200&sting $478.8 million
over five years to initiate the implementation of a new vision and set the foundation to
strengthen the federal coectional systemand enableCSC to respond comprehensively to the
PaneQd NBO2YYSYRIGA2yad ¢KS GKSYy [ {/] | 2YXA&aaArzy
GA2y ¢SIFY G2 €tSIFR /{/ Qa NBaLRyaS (2 Gkt wSLE2N
missioner DorHead. On June 27 2008, Mr. Head succeeded Mr. Coulter as the Commissioner.
In his introduction to the June 2008 edition[ofS G Q & { ¢ IiagisBpyblication, Don Head
described the nature and trajectory of the envisioned transformation:

CSC is on@main starting a new chaptar this time in response to the CSC ReWRawelReport.

ThePaneQd wmndg NBO2YYSyYyRIFIGA2ya (2dzOK 2y SO&NER | 4LISO
tional services to community corrections. Responding to these recommendatilopssition us

well for the future to help ensure we achieve excellent public safety results in an integrated and
consistent manner.

With remarkable speed unprecedented in the history of Canadian Correctiarigtle over a

year-I 0 f dzSLINWWMF 2 NFNIGA@NIE 2F / FylFRIFIQa FSRSNrft O
fied by thePaneland has been endorsed and adopted by CSC as the correctional equivalent of
GKS K2f@& 3INFIYAf F2N aK2¢ [/ {/ RStAODSNER aSNIDAOS:
nessb¢ DAGSY GKFG ¢S IITNB GFf1Ay3a GGNI yaF2NNYIEGAZ
been remarkably little discussion or critical commentary, either in the public domain or among

the criminal justice NGO community, about the contours of ®Readmap analysing its

strengths, limitations and implications. Is it indeed the pathway to the correctional grait-or a

other step in a long history of well intentioned but flawed attempts to pave over the fault lines

in the correctional landscapd® the proposedtransformation really one that will strengthen

public safety oran agenda that will threaten the vital balance between security and jystice

andin the process derogate from the development of a culture of respect for human rights and

dzy’ R S NJY A y §cornitgiénRa li@e up to its domestic and international human rigttts o

ligations.

Our purpose in writing this report is to subject te2 I R Y teddifariendations and CSC's
transformation agenda to the kind of scrutiny that such-feaching changes in ¢hCanadian
federal correctional system demands and the Canadian public deserves. Our report is intended
to present a counterpoint to thé&koadmap one marked by a review of correctional and legal
history, a consideration of the relevant reports of royahgoissions, task forces and academic
research and an analysis of the human rights standards and jurisprudence applicable & corre
tions, all of which is entirely absent from tfiRwadmap.On the basis of what we consider a
stronger historical and legal fodation, oneanchored in an unwavering commitment to human
rights in prison, we williscuss the merits, limitations and the true costs for both public safety
and human dignity of implementation of theaneRd NBX O2 YYSY RIF GA2ya F2 NJ
grams and ervices.We will show that thePaneks analysis reveals such fundamental misunrde
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standings and misinterpretation of the Canadian correctional context that both its observations
and recommendations are indelibly flawed.

One of the hard lessons the authorave learned from our collective 75 years of being involved

in Canadian corrections is that there is often a huge gap between the rhetoric and reality of
change. We have both repeatedly experienced events in Canadian penitentiaries, often in co
tradiction to the law, policy and stated values of the prison systénat have been huge diga
pointments in our quest for the humane treatment of prisoneM/hile prison is one of the
most difficult environments to respect human dignithhat means we must be evenore vig-

lant to ensure that the values that we depend on for our quality of life are extended to those in
prison. We both continue to profess and advocate that a humane prison is a substanti&lly rea
izable and necessary goal. The fact that many importaeps have been taken during our
working lives speaks to the fact that our goal is shared by many dedicated administrators and
staff within the Correctional Service of Canada. But while the achievements are important and a
matter for celebration, we mustever lose sight of the gaps between the rhetoric and reality.
The goal of living in a humane society cannot be surrendepadgiticularly in our prisons.

Faulty Premises

Any governmensponsored body charged with the task of making recommendations aheut

future of corrections in Canada should have the hallmark of credibility if it is to engender the
necessary confidence of Canadians that the recommendations do form a blueprint that is in the
public interest. Credibility turns on factors such as thesm® for the study, expertise of the

review Panelin the field under study, objectivity of the chairperson, appropriate resources for
research, adequacy of the time frame, and the opportunity for public consultation regarding

the recommendations. In all ahese respects the CSC Revieéanelreveals serious shortoo-

ings creating the grave concern that tieaneDa O2y OSLIJiA2Y X YIYRFGS |y
were unduly influenced by a political and ideological agenda that undermined its correctional
integrity.

We analyze how the Panel carefully selected crime statistics that give a distorted view of crime
GNBYRAa GKFG INB GKSYy 060220a0GNYLIISR (2 2dzaGATe
we examine in detail the innuendo and questionable conclusibasthe Panel draws from the
GOKIyaAy3d 2FFSYRSNI LINPFAESeéd ¢KS ONRYS |yR 27F
its agenda is for anyone with a basic knowledge of such matters transparently misused to
create faulty premises.

The report paits a picture of crime that purports to show serious violent crime as being on the
increase by focussing on the 2006 figures without any historical perspective of the cycle of
crime statisticghat show that overall violent crime has been on the decredseimply thata
one-year change constitugea trend that should influence, let alone justify, f@aching
changes to the framework of Canadian corrections is a fundamental.error

Notwithstanding the public misconception of rising and rampant violent crithe rate of vo-
lent crime in Canadhas not gone umver the past decade. THeaneQ & NXB LJ2 NIrZ  F I NJ
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recting this misconception, contributes to its perpetuatidn. July 2009 Statistics Canadza r
ported the fifth consecutive annual decline in poloeported crime

ThePaneQa dzy ONAGAOFf | OOSLIII yOS 2 misinfoireédatadis y I A y =
of violent crime trends seems to set the stage for many of their most dubious reconanend

tions. Buying in to the seductive rationale of a mordidifit prisoner population sets the stage

to adopt simplistic sanctichased responses to a whole range of complex problems. Human

rights, in that context, become an expendable hindrance. The recommendations to change the
CCRAU 2 aSLJ NI (S akiaghts ZaadonftieReast réstiidtive measures standard,
GAIKGSY dzLd 2y G2FFSYRSNI | O02dzy il oAt Aleé&EsT Ay
rectional plan, reduce access to conditional release, use work as a discipline dressed up as
treatment, and the placement of drug interdiction before anything etsacluding justice, flow

naturally from their view of prisons and crime encapsulated in their attachment to these faulty
premises.

While the Roadmappurports to chart a transformative pathwafor Canadian corrections, it

fails to acknowledge or give due consideration to the relevant historical context in which many

of its recommendations must be situated. Remarkab¥y, oi KS MT1n &SFN&R 27F | Ol
LISNE LISOG A @S¢ afKiyigdtén pénikeBitiarg inJ$335, tfiganel? analysis provides

just two short paragraphs. The history is limited to post 1992. DidPtneelreally believe that

nothing before 1992 and the adoption of t&CRA the legislative famework for federal co-

rections- was of relevance to its recommendations? Yet Canadian corrections has a deep hi

tory that is well documented through a succession of royal commissions, commissions of i

quiry, government task forces and academic literature. It is also a hidiatyincludes discs+

sion of many of the key areas and some of the same recommendation identified P\atted

ThePanelpatently misconceives the historical context of tB€RAThePanelseems to believe

that the legislative purpose of thECRAvas toserve the needs of CSC. The report treats the
CCRAs if it were simply a piece of legislation designed to facilitate a narrow set of correctional

goals that are subject to change depending upon changes in the prison population ared oper

tional requiremens. As we document, one of the primary purposes of @@RAvas to bring
correctional legislation into conformity with th€éharter of Rights and Freedomesensure that

Canadian correctional authority was exercised within a Charter culture of respealfits end

not according to the dictates of administrative convenientbe CCRAvas not simply aa-

sponse to the challenges of operational requirements and the offender profile of the federal
prison population in the 1980s but a fezaching legislative rg®nse to the requirements of

Canada’s Constitution that enshrine Canadian values. It was also intended to reflect & legisl
GA@®S fFy3adz3S GKS @FfdzSa yR LINAYOALX S& 2F [/ {
licitor General and Minister of Publigafety since 1989 has signed and held up to be the key
LINAY OALX Sa 2y S6KAOK [/ {/ Q& 2LISNIGA2Y Aanid2 oS
troversial nature of many of thPaneRad NBX O2 YYSYRI GA2ya Ft26 FTNRY (
of the historcal and constitutional foundations of tt@CRA
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Human Rights and Corrections

We are not the first to make the point that it takes vigilance and courage, both individual and
collective, to ensure that human rights are protected at those points where thegrne most
vulnerable. Within Canada, that vulnerability is nowhere more evident than inside pemitenti
ries. It is because we believe that respect for human rights is fundamental to any traasform
tion of Canadian corrections that we begin our commentanhuwite international and dome

tic human rights framework.

In our responsewe arguell KI i KdzYly NRAIKGA Aa y20 a2YSUKAY
against prison discipline and control. Rather, it is something through which prison discipline and
control isexercised in a professional manner. Discipline and control that is not consistent with
inherent human dignity, and the rights that give legal meaning to that dignity, is simplyathe n

ked exercise of power and as such is inevitably abusive. Legitimatalids@nd control is ne

essary but can only be effective in promoting positive change in the individual, and avoid being
seltdefeating, if it is inherently moral and justifiable. Promoting and respecting human rights is

not about being soft, it is aboutding decent. Respect for human rights is a necessary condition

for the exercise of correctional authorifyi is also the most effective way of doing corrections.

In the past several years the commitment to human rights at the upper levels of CSthas co
siderably wavered. There are those who now think that human rights talk is out of fashion, as if

such discourse was a fad or fetish of libefad Y RSR LIS2LX S | yR KIFR y2 LI
ONAYS YR ONRYAYIlf aé¢ ¢2NI Rghts §trategyireniingazhgirdRssINI (1 K S
to many staff and the general public.

In light of the unfinished business of entrenching a culture of respect for human rights within
Canadian penitentiaries and the wavering commitment within CSC to such an agende; any r
port on the future of corrections must include a clarion call to reinvigorate that commitment
and identify measures and initiatives well calculated to implement it. No such call is to be found
in the Roadmap Instead of a clarion call for greater vigidanin protecting human rights we
find a virtual open invitation to CSC to dismantle the existing legal and administrative-fram
work and redefine the definition of rights by introducing arcdhceived hierarchy of rights and
conditions of confinement depelent upon how well prisoners participate in their correctional
plan. TheRoadmapundermines the fundamental nature of Canada's human rights cémmi
ments and puts Canada on a path out of step with the relevant international and domestic h
man rights norms.

In our Response we have repeatedly invoked the concept of human dignity and the principles
that pour content into its implementation in Canadian corrections to provide ribeessary
framework for understanding the dangers and perils for both public sadaty human rights

2 Michael Ignatieff irA Just Measure of Paliras documented the deep historical links betweestice and

moral legitimacy. John Howard, whose 1777 seminal Work State of the Prisons in England and Wiales
spired the idea of the modern penitentiary as a humane response to crime, in his proposals for reform of the
prisons, was insistent that punistent, in order to be effective, must maintain its moral legitimacy in the eyes
of both the public and the offender. For Howard the most painful punishments and those that aroused the
greatest guilt were those that observed the strictest standards of jastitd morality.
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that lie along thePaneQBRoadmap: Y R/ { / Q& ( NI y 3A3F ReNuWl dembrdtyate,r ISy R
the failure of thePanelto understand that theCCRAvas designed to incorporate @hartercul-

ture of rights into correctional operations undernaig their principal recommendations for
amending the Act. It is to these recommendations thatfikst turn.

CKS tFySftQa LINRPLRAXRA! YSYRYSyiGa (02 (GKS
Ly 2dzZAaGAFeAy3d gKI (i A LCRASAERaNIaccHRAhE Key réhbidig 2 O dza A
tiveprinOALX S YR / {/ Qad NBalLRyairoAfAde XaG2 LINROAR
0KS alAffa NBI dzA NEt ke sade ti0e MBRIEAR 20SS3K | yRAR dNES 6
bilitation mandate of CSCasaoegd @8 O2YYA G YSy (i ®¢ ZFoBnddticnbfthé 2 f R
PaneDa LJKA f 2 & 2 LiKad if réhabilitétiinSs t@ dsdugnd tfuly be sustained, it must

0S aKINBR 0SG6SSYy HWITFSYRRNH KEY®FF Sy RSN K2aS
GKS (22fa 2F NBBKI dHePahdftheiefor2,yrecommendsiiggiSlative CHange £

G2 adzLILI2NI 'y AYyONBFASR SYLKI A aCCREAAZAT KEAKRS N
LINSAONRLIWGAGS Ay K2g [ {/ akKz2dZ R 2LISNIGST YR ¢
LINR Y OA Lli SNEBFO NK Gt A0S YSIadaNBaQ sAGK GKS LINARYyO
O2NNBOUGAZ2Y I LFY AYLI SYSYy(GlFrGA2yéod

ThePaneDa Y2ald aA3dIyAFAOFY (G YR Tl NCORBle ©Ksh4(d LINE L.
and 4(e). In furtherance of its goal to more firmly establish the principle of offender respensibi

ity in the Act, the Panelsuggested several changes tetwording of these sectionsndtead of

assuming that prisoners are to be imprisoned accordinghe least restrictive measuresnd

that prisonerstretain all the rightsand privilegeghat adhere to members of society except for

those necessarily removed as a result of their imgrisente, prisoners would be expected to

SENY GKSANI NAIKGEA YR LINAGAfSASao ¢tKS 2yfe
NAIKGEE D

Some indication of th®aneRd O2NNBOGA2y I LIKAf2a2LIKe OlFy 08
0KS al YSKG@aEa O NINS OGA2Y Ff LIKAf2a2LIKe GKFEOG &I
Canadian Alliance Party its dissenting report to the Parliamentary SO YYA G 0 SSQa CA QD
review of theCCRA

Putting the protection of a lavabiding society first means thdtis necessary to accept to some
degree that the rights and privileges of those who obey the laws of this country are fumdame
tally different from the rights of those who do not. The system does not do this.

Section 4 of the Corrections and Conditionab&ss Act (CCRA) states "that offenders retain the
rights and privileges of all members of society, except those rights and privileges that ae nece
sarily removed or restricted as a consequence of the sentence."” The Canadian Alliance believes
that any persn who has been convicted in a Canadian court should temporarily lose some of
their rights and privileges as a Canadian. Primary exceptions to this are basic Charter rights such
as right to an attorney and the right to humane and healthful treatment. Wiendehis as the

right to be incarcerated in accommodations with reasonable environmental control, toobe pr
vided with basic personal care supplies, to be fed according to the Canadian nutrition guide, and
to be provided with access to basic medical treatin Beyond this, prisoners should have the
ability to earn other rights and privileges such as more freedom within the prison, transfers to
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more desirable facilities, training programs, sports programs, visitor privileges, payment for
work performance, aateen privileges, temporary absences and parole. Each of these rights and
privileges must be earned by appropriate behaviour which in turn means that they can also be
taken away for inappropriate behaviotr.

So what is so wrong with requiring prisonerseirn the right to have anything more than their
basic rights? The fundamental flaw in this and feneQd @A aAiA 2y 2F O2NNBOUA
fivefold:

(1) it is inconsistent with the evolving common law a@lgarterjurisprudence on the human
rights ofprisoners, specifically the judgments of the Supreme Court of Candglalosky
v. The Queefil980]and Sauvé v. Canada003];

(2) it disregards the extensive legislative history and context of @i@&RAspecifically the
work of the Correctional Law Rewig

(3) it is out of step with international human rights standards;

(4) it would compromise respect for the rule of law and human rights in Canadian prisons
and

(5) it would undermine rather than promote prisoner reintegration
ThisisthePaneRa NI GA2y IS F2NJ 6KS OKIy3aS G2 GKS €SI 3

ThePanelbelieves that this principle has been emphasized too much by the staff and eaanag

ment of CSC, and even by the courts in everyday deaisikimg about offenders. As a resah

imbalance has been created that places the onus on CSC to justify why the least restrictive

YSI adzNBa akKz2dzZ RyQi o6S dzaSRX NI GKSNJ G4KIFy 2y 27FFS
privileges based upon their performance under their correctiplaais. ThePanelbelieves that

this imbalance is detrimental to offender responsibility and accountability.

ThePanelclearly has no appreciation that the principle has been appropriately and necessarily
SYLKIFaAaSR o0& alulFF I y&RSyYIloyd ACKS y@2 dzNIRA ¢ LA E QIS
with a Charterderived constitutional test to justify reasonable limits Gharterrights andthat

under that test the only justifiable limitations are those that are necessary to achieve a legit

mate correctionagoal, and that are the least restrictive possiblae onus on the correctional

authorities to justify that the exercise of their legal authority is in accordance with the least r

strictive measure is consistent with and indeed mandated thg "retainedrights” principle

endorsed by the Supreme Court of Canada which means that it is not giving rights to inmates
which requires justification, but ratherestrictingthem, which does.

ThePaneDa I YSYRYSYy (G 62dzf R &adz aidAldeddsS GvSUILINENBNE |-
change would substitute for eonstitutionally derivedstandard of restraint on the exercise of
state power,a policy and operationally derivedtandard that leaves it entirely up to coe

3 Canadian Alliance Official Opposition Minority Report on the Corrections and Conditional Release Act ,Jim
Gouk M.P. included iA Workin Progress: The Corrections and Conditional Releag©#fatva: Public Works
and Government Services, 2000]

4 Roadmapp. 16.
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tional authorities to determine what are the ppopriate measures, so long as they are-d

signed to ensure the protection of the public, staff members and offenders and that aresconsi
GSyld 6A0GK GKS YIyl3ISYSyld 2F (GKS 2FFSYyRSNNa 02
The questions never posed and therefore never answereth&yanelare what legitimate co

rectional initiatives or interventions are presently precluded by requiring CSC to ensure that it
respects the least restrictive measures consistent with the protection of the public, stafi- me

bers and offenders and on whabnceivable basis should the federal correctional system, the

deep end of the criminal justice system, be excepted from the constitutional standards that
govern all other exercises of state coercive power?

The Nature of PrisonefRights

The second major amendment proposed by Benelis to s. 4(e). The current wording of 4(e) is

£ SAAAE L GABS O2RATAOI (A 2 y-Charferdetislos inJoldskyi$iB-Y S / 2 dz
sequent decisions of the Court interpreting tkidarterhave gredly reinforced this concept of

retained rights and a careful review of the most important of these castasuvé v. Canada

the prisoners voting casedemonstrates that thePaneDa LINR LJ2aSR OKIF yhaSa | NI
AaAadSyld sAGK (KS adh dalindy iyhts batozdlld QrdermingldidéEdes of
important work in Canada and internationally to establish a culture of respect for human rights
behind prison walls.

According to thePane] apart from a basic level of rights, prisoners do not have tpbtrio

have rights. The assumption seems to be that human rights properly belong to those who are
law-abiding members of societyror those who have crossed the threshold to become- law
breakers and have been sentenced to prison the right to bear allb@t Y2ald dGol &A O¢
forfeited. Any further rights must then be earned back by the-tmeakers who must show

they have taken responsibility for their criminal actions and are actively engaging in reftabilita

ing themselves.

In Sauvéthe Supreme Colli 2F / Fy IRl GF1Sa I @SNE RAFTFSNBY
are to be understood. First, and most importantly, Chief Judtickachlinuses the evocative

LIK NI & S -f & G»o(iNSSTtoYsBdxilie prisoners and their relationship@harterrights. The

crucial point is that even after conviction and imprisonment, an offender remains a +tights
bearing individual: the connection between the individual and their common lawGimatter

rights is not severed by a finding of criminal guilt and a semesicimprisonment.Cone-
jdzSydftes LINARA2YSNBQ NAIKGA AyOfdzZRS GKS YI 22 N
including freedom of conscience and religion, freedom of thought, equality rights, the right to

life, liberty and security of the persglanguage rights, and a considerable list of legal rights.

ThePaneE Ay LINRPLIZAAY3I GKIGO LINARA2YSNAR 0SS Ffft26SR
Ydzad 0S SINYySREI @ASga NAIKGA a o0SAy3d &2y iaAy3
havidzNJ F YR NBali2NBR FT2N) WI22R WoSKI GA 2 dzNWD ¢ KA
level the very nature of human rights, as rights that are inherent in the human person, based

5 Sauvéat para. 40.
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upon a sense of common humanity and dignityie inherent nature of theights contained
within the Charterhas been recognized and affirmed by the Supreme CouBamnvéin their
a a4 SYSghartedirights are tot a matter of privilege or merit, but a function of me
bership in the Canadian polity that cannot lightly be ¢asideg P

ThePaneRDa @A Sge 2F KdzYtry NARIKG& Aa NBYRSNEBR 6A0GK
work established by Canadian courts. The rol€le&rterrights in a democracy is to protect the
integrity of the individual from the coercive power of the state. This function is especrally i
portant in the criminal law context, not only because of the potential for unfair and arbitrary
action on the part of lte state, but also because it is in the criminal context where the thdivi

ual has the most to lose the right to liberty. Courts have taken their role as protectors of
these rights seriously and there is a strong jurisprudential history of defendingghis of an
accused in the criminal law context. However, it must never be forgotten that the correctional
system is an extension of the criminal justice system. An individual, while incarcerated, is even
more vulnerable to righténfringing action by th state, as he or she is dependent on the state

for access to all the necessities of life. It is the state that provides their shelter, their food, e
sures their safety and allows them access to their families through visits, phone calls and mail.
As Juste Louisédrbour has stated:

A guilty verdict followed by a custodegntence is not a grant of authority for the State to elisr
gard the very values that the lavwparticularly criminal law, seeks to uphold and to vindicate,
such as honesty, respect thie physical safety of others, respect for privacy and for humgn di
nity. The administration of criminal justice does not end with the verdict and the imposition of a
sentence. Corrections officials are held to the same standards of integrity and desahejr a
partners in the administration of criminal laiwv

There is another important dimension to undgsnding the implications of apadmap that
would direct Canadian corrections on a journey featuring regimes that limit rights. A consistent
theme in thehistory of corrections, not just in Canada but throughout the world, has been the
struggle to achieve a balance between potentially competing goals, whether expressesd as ju
tice and security/public safety, punishment and rehabilitation, or restraint amategration. A
prominent feature of this history has been that the invocation of imprisonment and the-pra
tices that accompany its execution have been punctuated over the course of two centuries by a
succession of crises. These crises have led to commssefoinquiry and reports cataloguing
both the abuses of power taking place within prison walls and the prison's pervasive tendency
to make prisoners more dangerous and more &ucial.In the last part of the twentieth ae

tury and into this century it ebeen increasingly recognized that an indispensable component
in reconciling the goals of public safety and justice has been promoting a culture of respect for
the rule of law and human rights and holding correctional authorities accountable for abuses of
power.

The most recent of these inquiries in Canada to address this component is that of Justice Louise
Arbour in 1996 arising from the strip searching and segregation of a group of women at the

® Louise Arbour, Commission of Inquiry into Certain Events at the Prison for Women in Kii@stawa: Public
Works and Government Services Canada, 1996) at xi
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Prison for Women. The Arbour report is a seminal documeitthé history of Canadian corce

tions, yet thePaneQd NB L2 NI 3IABSE y2 O2yaARSNIGAey G2 0
L2 NI (2 SYuNBYyOK NBaLISOG F2N) 0KS Nz Sustkz&d I 4
Arbour went on to become Chief Pyecutor for thelnternational Criminal Tribunak for the

former Yugoslaviand Rwandaa justice of the Supreme Court of Canada and the Uni@d N
tionsHigh/ 2 YYAa4aA2ySNJ F2NJ 1 dzYly wA3IKGaAxX &Sa- GKS |
guished juristsregaddy 3 G KS AYLERNIFYOS 2F YR /{/ Q& KAAG:
is nowhere acknowledged by thiRoadmap

ThePaneQd NB O2 Y Y Sy Ra piofogndlack diBrtidrsiing of the constitutional

and correctional basis for the recognition ofdategitimate limitations on the human rights of
2FFSYRSNE® LYLX SYSyidlFidAz2y 2F Ada NBO2YYSyYyRIGA
I RSSLJ & NBINBaar@dS RS@GSt2LIYSyd Ay [/ FylRIQa K
Conditions of Confinement

The Panels recommendations to CSC on how the Service should restructure the conditions of
confinement in Canadian penitentiaries reveal the same fundamental flaws as its recommend

tions regarding amendments to tHeCRAThePanelplaces great weight on and indeed wres-
GA2yAy3 0StAST Ay (G(KS LINBAONRLIGAGS SEOStt SyoOf
willingness to engage with it as the prequisite to certain rights and privileges and conditions

2T O2y FAYSYSyild | yR LINE L2 a2 daykil o AAE A G68S C&yWiiNgG: yOa
role release would be contingent. There is more than a little correctional hubris in the pssum

tion that CSC assessors can, in the first few months of a long sentence, definitively diagnose and
prescribe the exact programs K G gAff | RRNBaa GKS LINAa&A2YySNRA
Here as with so much of correctiopthe distance between the rhetoric and the reality is vast.

The correctional plan typically will identify which of the CSC "menu" of cogibiised po-
grams are necessary to address the prisoner's criminogenic needs, risk factors, and aeintegr
tion potential, and any educational upgrading or job training that may be appropriate and
available. According to policy the development of an offender’s comeatiplan is handmade
and carefully tailored to the offender’'s needs, risks and motivation. In practice it morerese
bles an assembly line mass produced product made from standardised parts.

While we do not dispute the necessity for a correctional planaige reject the notion that as
presently structured it is all that is required to manage future risk and prepare the person for
successful release. Effective corrections cannot consist of simply participating iroedpred

set of programs taken from @ery limited menu. The road of personal development is rarely a
straight one. The route and goals change as we discover new options or barriers. So long as
choice is involved, the correctional plan must be flexipte reflect changes in the person and

his or her goals. Similarly, all the elements must tie together to make sense and build towards a
process of change. THeoadmaprecognizes the need for continujtput seems to be overly

and unrealistically confident that this can be accomplished by théepsional staff under the
current framework of the correctional plan.
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ThePanelrecommendations are particularly addressed to the unmotivated prisoner who does
not participate in their correctional plan. It is this offender who tP@nelwishes to motivateo

better cooperate with the correctional authorities by encouraging CSC to identify and prescribe
conditions of confinement that are tougher for such offenders than those available to their
more compliant peersHowever, thisi 1 KS& 3 S  Sidatioais noRlikel fo leddd Y 2
reintegration of offenders, but rather to a harder, tougher cohort of individuals who, in large
measure are already quite used to privation. It is also clear from years of experience that if o
FSYRSNAE WLJ Nddl brogkahds forSHe sokeNibrgode iof avoiding a negative &ons
guence, or to meet expectations of a decisimaking authority, they are less likely to intetha

ize the benefits and therefore, ultimately, defeats the purpose of the correctional plan in the
end.

The Panelwould have CSC undergo aaeamination of rights and privileges and develep r

JAYS& oFaSR 2y |y 2FFSYRSNRa LISNF2NXIy6S dzyRS
Ay3a 00Saa G2 WNRIKGA YR LINAminanSed $esthan 8 (1 K 0 ¢
decade ago when this regimes concept was first advanced, CSC, after consultation wigh the N

tional Associations Active in Criminal Justice (NAACJ) and the Canadian Bar Assoadiation, co
rectly concluded that trying to develop corremtial regimes with differing rights and privileges

was not a productive discourse. Yet it is now proposed byPi#ueelas a new idea with nop

preciation of its implications or of the road previously travelled by CSC.

Segregation

That thePaneR & NI O gionyvyldloth compromise principles of human dignity and fair

and just decisiormaking and undermine the already difficult task of developing within thike fe

eral correctional system a culture of respect for rights is manifested iPtreQ & 2 6 &S NI G A
and recommendations regarding administrative segregatitecause the time in administrative
segregation can extend to months, even years, it represents the most powerful form of carceral
authority. Because the conditions of confinement are the closééng to solitary confinement,

it is also the most intensive form of imprisonment. Segregation is perhaps the best documented
example in Canada of the abuse of correctional power yetRtheeldevoted little space to this

issue. It did however make recomnuaations to tighten the conditions in voluntary segeeg

tion. The clear implication of thBPaneRa | y I f @aAa Aad OGKFG GKS O2YyYRA
LINARA2YSNB AYy a@2ftdzyi NBEég ASIANBIFGAZ2Y NB (22
prisonersfrom checking into or remaining in voluntary segregation.

LY MpTtT GKS {dzZLINBYS [/ 2dz2NI NAIKGE & OKEF NI Ol SNA
l RYAYAAUGNY A @GS &aS3aINB3IAFGA2Y gl a GKS adzwmeSoda 2
Commission of PdzA NBE Yy R [/ {/ Qa wmdppt wSLERZNI 2F GKS ¢l
convened specifically in response to the damning criticism of Justice Arbour. It is alsdthe su

ject of a large body of scholarly work. Yet tRanelmakes no mention of any of thi even

though the Task Force devoted considerable attention to the issue of voluntary segregation and

the challenges it presented for CSC. Every other report that has looked at segregatiah has a
dressed the human rights implications of the conditiongsoffinement as central to its dekh

erations, as well as addressing the importance of due process in making decisions about placing
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prisoners in segregation and reviewing these cases to minimize the duration of segregation.
According to thePane] the onlypressing agenda facing CSC regarding administrative segreg
tion worthy of inclusion in the transformation agenda is to make the conditions of suck-segr
gation less comfortablgpresumably by taking away any aspect of confinemesich as a Bt

gle cell- that seems to confer an advantage over those existing in general populatiorfrartet
virtually invites CSC to reverse its policy, adopted in response to the recommendations of the
Task Force on Segregation and after repeated criticism from the Corraktiorestigator, that
prisoners in segregation shall not be double bunked. Elsewhere iRdhels report there is
NEFSNBYOS (2 GKS t I NI Al YSy dykaNieview af YneOCRAIS S Q&  NJ
22N] AY tNRINBaaéd ¢ KdreSsed/the ¥a0a daf adBistrativéSsehed A O f f
tion and one of its recommendations was that CSC should appoint independent chairpersons
for administrative segregation similar to the regime for the disciplinary process. The system of
independent adjudication aodlisciplinary cases in which a prisoner can be sentenced to & max
mum of 30 days in segregation (which can be increased to 45 days for multiple convictions) was
introduced in 1980 following the recommendations of the 1977 report of the Parliamentary
Subconmittee on the Penitentiary System in Canada. Since then there have been a succession
of recommendations from other inquiries, committees and experts for the introductiom-of i
dependent adjudication into the process of placement of prisoners in indefadtainistrative
segregation. It has been argued that independent adjudication of segregation decisiorts is ne
essary to ensure a fair and unbiased hearing, compliance with the statutory framework¢prote
GA2Y 2F LINAaAa2y SNEQ N 3 Kddiand theRimpleihehtgiant b B2Sa 6 K.
integration plans to ensure that the correctional authorities, in administering the sentence, use
the least restrictive measures. The recommendation for independent adjudication has deen a
g yOSR o0& Wdza (i skKFsrce!l oNBegrdghition, the Yalteh Werking Groupwsn H
man Rights, the Parliamentary SGommittee on the CCR#e Canadian Human Rightsr@o
missionand the Correctional Investigatofhis consensus would seem to all but guarantee that
CSC would recogniteat it merited space in the correctional legal landscgpeCSC has stda

fastly resisted implementation of these recommendatidnsthe Panelmakes no mention of

this outstandingand pressingssue of independent adjudication despite its identification by an
increasing chorus of commentators, academic, judicial and parliamentary, as an essential part
of the roadmap for a fair and effective correctional regime.

Gangs

The Panelseems to be partularly concerned with those offenders who are doing relatively
short sentences, who have gang affiliations and who continue to maintain criminal values. Yet
here again, the research literature that tliRanelseems not to have read strongly suggests that

a strategy based on greater privation by toughening of the conditions of confinement is unlikely
to make a positive impression on those who have already experienced a life of alienation and
privation that led to their gang involvement. Ironically, as Beneldeliberated CSC received a
report that provided a comprehensive analysis of the origins of Aboriginal gangs and the social

7 For a detailed history of the issue see Michael Jackson, The Litmus Test of Legitimacy: Independeat Adjudic
tion and Administrative Segregation, 48 Canadian Journal of CriminologyiemdaCdustice, 157 (2006)
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and economic conditions that lead to the formation and recruitment of members. Its major
findings provide powerful evidencerfoejecting thePaneRa a G KSe 3ISG f Saae adal
the noncompliant gang member. What the report demonstrates clearly is that the issue of r
sponding in the correctional context to young, unmotivated gang members is complex, rooted
asitisint NESNJ a20ASilf O2yRAGAZ2YA YR (KF{indiKS I @
RFEGS Ydzad 06S ydzZ yoOSR YR Ydzad | 062@S | é&f St as
Ay3aoe LyaidSrk R gHatels ablént récSnimerHadti®h Yo sanktiSn theon-

compliant by developing a hierarchy of rights and privileges with more privation and mere o

erous conditions of confinement for the unmotivated prisoner.

Drugs in Prison

ThePanelmakes faireaching recommendations which it believes will enable toeréttional

Service of Canada to better wage the war on drugs inside the WalsPaneQ a | LILINE | OK
drug use is one dimensional focusing exclusively on greater enforcement with no sensitivity or
consideration to the implications of the measures propdbsm, the human rights of prisoners

and their families to visit and associate.

There can be no argument that the trafficking of illegal drugs within penitentiaries is a serious
problem that contributes to violence, the spread of disease and underminesngtisehabilia-

GA2y® ¢KSNB OFly 06S y2 I NBdzYSyd O KihatcepiaBl®ih dza S 2
I FSRSNIf LISYAGSYyuUuAlFrNEBeéd ¢KSNB Aa |fazay2 | NE
dian society and the enormous profits to be madenh the distribution of illegal drugs has led

to the growth of international, national and local criminal networks to manufacture and lolistri

ute these commodities. That the drug trade would be a major problem in Canadian pegitenti

ries is neither a revelan nor surprising. A significant part of the federal prison population is

made up of offenders who come to prison (1) because of illegal drug teese who are d-

dicted to illegal drugs and commit offenses such as robberies, to feed their habits oritomm
offences while under the influence of drugs and (2) because of their involvement in the ne

works of drug trafficking. Within the prison walls, therefore, are replicated and concentrated

the market conditions for a profitable drug trade that exist odésthe wallsg a demand side of

users eager to acquire drugs and a supply side of offenders connected to networks to fill that
demand. In 1990 a British Columbia Court of Appeal judge commented during a sentgmcing a

LIS £ GKIF G &5 NHz Aly avaflable in bur grifohNsliaad penlidatiariesS OrifyAthe

LINA OS @I NAS&as Ay 1AYR FYR Y2dzyds FNRBYe-GKI O ¢
mains as true today as then.

It is clear from the list of thd?anelrecommendations that enhanced secyrimeasures,n-

creased use of drug dogs and disgnsing technology, greater limitations on contact visits,

more intense surveillance and strengthening of intelligence information and more punitive
sanctions are the exclusive focus of tReneQ & | LILdXgRotmO KConipletely absent from
thePaneQa FylFf&aAra Aa Fyeé& NBO23AyAGA2Y GKI & dzy RSN
ready have and use significantly greater powers to conduct searches within federal penitenti

ries than Canadian society woudtver tolerate by the police on the street. Even with these

greater powers, drugs continue to flow into prisons. While it might seem reasonable to believe
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that implementing thePaneRd NX O2 YRS R& YAy adiNAy3ISyd O2yid
eliminaton2 ¥ O2y 4l OG0 @GA&aAA0G&a0¢é YR NBLAdANARYIm-GKE G |
LI OG0 2y NBRdAzOAYy3a GKS Ff2¢ 2F RNHZAAI (KSNB Aa
own internal audit of drug interdiction reveals that over the period 2@Xrug seizures in the

visits areas accounted for less than 20% of drug seizures in penitentiAiéealso need to ao

sider that even if theélow couldbe successfullyeduced, this increasedcarcity wouldsignii-

cantly increase the value of drugs and quetition for them with the result that the drug trade

in prison could become more lucrative, desperate and, therefore, more violent.

Restricting visits beyond the current practice of selective restrictions for those who present s

curity risks would also k& a crippling effect on prisoners and their families. Permittingia h

mane visiting regime while ensuring a d#iige penitentiary is impossible if either the visits or

the drug interdiction must be absolute. Both outcomes are desirable as they reflexgnigion

of the competing interests at stake, recognition entirely absent fromRheeQa | y I h-é a A a &
out recognizing these competing interests, thanelis unable to consider strategies other than

simply allowing one to exclude the other.

The Panelmakes the mistake of not recognizing that most prisoners and most visitors are not
involved in the drug trade at all. Depriving them of the opportunity to maintain crucial relatio
ships in the faint hope of seriously interfering with drug trafficking iisgr is arbitrary and
comes at a cost that is substantial while offering no evidence that drugs will not come in
through other, potentially more problematic channels. TRERAecognizes theCharterrights

of prisoners and visitors, articulates in legislatform the correctional objectives that provide
the substantial and compelling grounds for placing limitations on those rights and requires that
any such limitation be the least restrictive measure. These criteria appropriately reflectprinc
ples articuated by the Supreme Court in i@harterjurisprudence and cannot be easily ntod
fied without raising serious questions of constitutionality. The significance of this carefudly cal
brated constitutional order in framing recommendations for reform is completely ignored by
the Panel

Two of thePaneDd NB O2YYSyRIGA2ya OFff F2NJ INBIF (SN dza
withoutanycosto SY STAG | yI f 8aA & 2 NwilNBesa Shudrug@ifitiativds/ Qa SE
In fact, CSC has never been able to produce evidence of studies conducted by them or anyone
else that establish the reliability of the technology in the field. There is no doubt that tle tec

nology is highly sensitive tertain substances and can identify extremely small amountsi-Ho

ever, what is in dispute is the degree to which the technology can reliably differentiate between
substances associated with illegal drugs and many other perfectly legal substances.

Despiteits widespread use in a variety of settings there is a dearth of independent research on

the reliability of the technology in drug testing in field situations, such as the front gate of a
LINREA2Y D LY Moy Fd (KS 2 NReUted Ringdor§,Nde Balice Sa G & ¢
Scientific Development Branch conducted a study of six electronic trace drug detection devices,
under both field and laboratory conditions. Included in these machines were machines utilized

by CSC, the Barringer lonscan and live Track Itemiser. The detailed results of the exper
YSyta O2dzZ R y2G 06S NBfSFaSR RdzS (2 aO02e&¢YSNDOALI
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vealed that the only illegal drug that the machines detected reliably was cocaine, and that for
otherdrugsfi KS Y I OK /y2SiaX OdBNNS yaif ¢ NBf Al 6t Sodé

In 2006, as a result of theoncerns by offenders and their visitors about the proper use of lon
scandevicesk Y | dzRA G 61 & O2yRdzOG4SR o0& /{/ Q& LYGSNYI
lon scan policies @hprocedures were not being followed apdovides powerful confirmatory

evidence that the abuse of ionscanning described in the accounts of visitors are not aberrations

but part of a systemic failure by CSC staff to comply with law and policy.

ThePaneldoes not seem to have been aware of the existence of this Audit yet confidewtly re
ommends that CSC place more resources in the deployment of this techvaikbgyt insisting

on reliability studies conducted in the field and without requiring that CS@oastrate its

compliance with law and policy. It is hard to understatitbrefore, thePaneR a dzy lj dzSa G A 2y
SYR2NESYSyYy(d 2F GKAA FYyR 20KSNJ dzyyl YSR aySg @S
and unquestioning faith in intensifying the war on drugsespective of the costs to justice and

effective corrections.

2SS KI @S aSSy y2 S@PARSYyOS (2 &adzZJ2NI GKS®$ OF as
GA2yé p2dd R KIFIFS Fye Y2NB 4dz00Saa 6A0GKAY LINAa
tougher sentencing has had on stemming the flow of drugs coming into Canadian cities and
communities. In prison, as on the street, prevention and treatment are more hopeful and pr

ductive strategies to address the intractable problems of drug use. Harm redustrategies

offer the best hope to modify the deadly transfer of HIV and Hep C within the prisons and, after
release, in the community.

I {1/ Qa8 OdzNNBy (i 5NHzZZ {GNF GS3é NAIKGfe& SYLKIFaaras
with enforcement. Shif Ay 3 NB &a2dz2NDOS&a o6& | RRNBaadaAy3do2yfte a
cated by thePane] carries unconsidered heavy costs for both a crucial element necessary for a
humane environment and for an effective drug strategy. Unfairly inhibiting the rights aitity ab

of prisoners, their families and their support networks to maintain the bonds of family and
community necessary for their reintegration into society, has no legitimate place in a roadmap

to a just, peaceful and safe society.

Earned Rrole

The Panelproposes that Statutory Release and Accelerated Day Parole be abolished-and r

LI I OSR 4A0GK | A8a0SYheieK$e2DFSEYRENDAY NR{ B AB f B
expiry date would only be possible through a parole decision by the NatiRarale BoardIn

our responsewe consider the historical record and the research evidence relevant to the
PaneDa NBO2YYSYRIGA2Yy & | YR Rdoricéverhindinimidakio patic 0 KA y |
safety.

In 1969 the Report of the Canadian Committae Correctiongthe Ouimet report)reviewed

/'yl RFQ& SELISNASYOS |Padl&AlTleCESmnifttdeNBied thRt Svdlle RS 2 ¥
the lowest risk offenders were being released through parole under community based superv
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sion, those who had not beegranted parole were being released directly to the street with
neither supervision nor assistance. In other words, those for whom the transition to time co

munity was likely to be the most difficult were being ignored and left to their own devices. To
addreida UGUKA& aK2NILO2YAy3d (GKS /2YYAGGUSS LINRLRAS
FfY2ald SOSNB2YyS ¢62dzZ R 6S NBEtSIFASR dzyRSNJ a2 YS
gAtft 0SS YlIye K2 Attt y20 ljdzad tATe TsthtbnlJ NPt S
remission a period of supervision in the community subject to the same procedures that apply

G2 LI NRfS®PE . &8 NBO2YYSYRAYy3 (KIFG O2YYdzyAaild e &d:
the sentence, the Committee ensured that the community supseon period would beadded

not subtracted to the time that would otherwise be served in prisanK'S / 2 YYA i SSQa
mendations were implemented in 1970 through amendments toRagole Act.

R

It is important to understand the consequences for correcsiaf the introduction of what

FNRBY wMmptn dzy At wmbpopu oL ad OFftftSR aYFyRFG2NE A&c
not granted parole and who had not lost remission through bad behaviour would be entitled to

be released at the end of twthirds of their sentence. At that point the prisoner became a free

person, subject to no further restraint by the state. As a result of the implementation of the
recommendations of the Ouimet Committee in 1970, those prisoners not granted pagole r

mained entitled to le released at the two thirds point in their sentence, but instead of being

free they were now subject to mandatory supervision by a parole offinegffect a compulsory

form of parole. During this period of supervision they could be returned to pris@eee the

rest of their sentence for breach of the conditions of their supervision even though thray co

mitted no new crime. Quite clearly the changes in 1970 amountedsisbatantial tighteningf

the correctional screws. The period of time under senteneas increased by fifty percent

through the addition of the period under mandatory supervision. This change was justified by

the correctional theory that it would help those who were considered too high risk for parole to

safely reintegrate into the commmity. With the passage of th€eCRAn 1992 this form of cm-

LJdzf 82 NB & dzZLISNBAaAA2Y 61 & NBYlFYSR aaidl (dzi 2 NE NB

ThePanelviews statutory release as being an unsuccessful program. That conclusion appears to

be driven primarily by th®ane & NB O & few diafisficg. 2 F
Gh¥ Ittt adl Gddzi2NE NSt &6, 86i6 10avdreidNRfedwitidoyt reladS NA 2 Ra A
tion; however, statutory release cases accounted for 79% of violent reoffending in theuecomm
nity, while representing 35% of the conditiona#}eased population.

For anotherand fairerperspective on the risks of violent offences committed in the community
by those on statutory release, consideration should be given to the overall contribution of this
group to violent crime in Canada. In 2006 117 violent offences (all types and severity)nco
mitted by statutory release cases constituted 0.035% of the 306,559 (35 per 100,000) violent
crimes reported by Statistics Canada for that year. No violent crime is acceptableefout
we abolish statutory release as an unsafe program it must be understoodvttathis meas-
ure only a tiny fraction of violent crime would be addressed. Further, given that releaserat wa
rant expiry would follow anyway in less than 7 months on ager the likelihood that the fe
fences would only be delayed slightly would mean no noticeable or real difference inathe vi
lent crime we experience in the community.
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In 200607, 58.1% of those on statutory release completed their supervision period s4cces

Tdzf t 83 ¢KAES onom: K2 FIAESR (G2 tAPS @& (KS
tions and 9 % returned with a nerolent crime. That leaves just 2.2% who returned fomeo

mitting a violent crime. In fact, the overall rates of both violentanonviolent reoffending by

those on statutory release have been dropping steadily from an already low rate for many
years.

ThePanelpresents data in such a way as to build a case for their proposition that a violent fai

ure rate of just 2.2% amongdbase identified as being both the highest need and highest risk
offenders is a failed program that should be abolished. However the most concerning omission
inthePaneRa |yl feéaira Aa GKFG GKS& YIS y2 IsiidSYLI
tify the abolition of statutory release: whether the same people, if released free and clear at

the end of their sentence would, during a similar period, commit violent offences at a rate

lower than the 2.2% rate of statutory release cases. Without thisrinébion the Panelis un-

able to provide any valid evidence that abolishing gradual supervised release for these higher

risk prisoners is not a reasonable balancing of risk against the competing risk of directransupe

vised release to the community.

The fact that the statutory release cases do relatively worse than the parole group is hardly a
revelation. As noted already, this outcome was predicted by the Ouimet Committee in recogn
tion of the fact that statutory release wastendedto be used for those who had been refused

or did not apply for parole.

The Panelwould have us confidently believe that with the abolition of statutory release the

goal of community reintegration and public safety will be furthered because, throughthe i
plementation by CSC of all theaneDa 2 1 KSNJ NBSO2YYSYyRIA2yaz 27T
leave prison on statutory release, will be better motivated and prepared to gain their release

dzy RSNJ 6 KS NBT2NXSR aSI NY S Rahel IhdhiplRaf t Nafich&’ Bt | RO
NREfS . 2FNRQA 3INIXyd NIGS ¢2dzZ R AYONBIF aSg-20 Al
ment that such confidence is not only misplaced ,thased upon any objective analysite-

monstrably misconceived.

ThePaneld 6 St A S @S a ¢ dividluéls who 3ré sft@er denfed or who do not apply fer p

role would approach their correctional plan with ndaund enthusiasm should statutorye+

lease be abolished. In fact, the circumstances of the offense, the inability to produce coherent
release plas, addictions and mental illness, learning disabilities, illiteracy and many other di
advantages constitute weigh heavily against a successful parole application. They are-not fa
tors that most prisoners can easily compensate for or change. Others walldliaady failed on
parole and, regardless of the effort they put into their correctional plan while in prison, have no
reasonable chance of being released on parole agadditionally, it needs to be recognized
that family and community support, crucitctors for success, are not available for mang-pri
oners and cannot be addressed through a correctional plan.

The continuous focus of theanel2 Yy aY20GA QI GA2y ¢ & | LINAYFNE Tl
on parole oveﬂrlooks the enormous barriers to plaréaced by so many prisoners and ignores or
YAYAYAT S& 6KI GO ¢g2ddZ R 6S NBIdZANBR (G2 2@SNOD2YS
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G2 FRRNBXaa FrOd2NAR UGKFd I NB LISNOSAQOSR (2 0SS o
or punishment can d@dress this perceptionThe suggestion that large numbers of those-cu

rently being released on statutory release might be released under parole if they tried harder is
insensitive to systemic and personal disadvantage

In surely what is the ultimate case of correctional irony, the CSC Réaae) 40 years after

GKS hdzAYSG NBLER2NI ¢61a&a GlFlof SR NBO2YYSyR&a (GKS
ar¥Sdeé¢ ra GKS NBFaz2yyY (KS @S N@En thelfirgt placgand S dza S
relied upon ever since by CSC and successive governments to justify its continuarfeandlhe

does so in apparent ignorance of the history of statutory release and the reasons for igs impl
mentation. ThePaneR & f I O al éitextkok its teoMdeDdation is a major public policy

shortfall. Had thé?anelreviewed that history and the underlying justification for the intradu

tion of statutory release it might have recognized that its recommendation for its abolition co

ficia 6AGK Ada 26y 20aSNDFGA2Y aqOGKIG Lzt AO &l ¥
YR adzLILI2 NI SR NBfSIFaS F¥2NJ 2FFSYRSNAE LINK 2NJ (2
Militating against thePaneRd O2Yy FARSY OS GKFG AdGa GNI wvwaFT2NYIL
pensate for abolition of statutory release are tiRaneRd 246y NBO2YYSYRI GA2Y
YFE1S AdG Y2NB RAFFAOMzZ G G2 aSINYyé& LI NR&h&d ¢ g2
relate to adherence to the correctional plan and the prospect of camity employmentraise

serious issues of implementation and accountability that underminePtieed O2 Y FARSY OS
earned parole ismeffective substitute for statutory releas&Vhile everyone would agree that
employment after release is often importgrthe proposal to make employment an important

factor for granting parole could have serious and unintended consequences. It is very difficult

to arrange employment for prisoners or for prisoners to find their own employment wihile i
carcerated. Even amost those few employers who might consider employing a person

straight out of prison, even fewer would be willing to promise a job without the opportunity to
interview the individual, being able to assess his qualifications or character and not knowing

when or if the person would become available. While having a job is an important advantage,
NBIljdZANRY3I GKFEG F LISNER2Y KFEGS || 220 a2Nx-adNRy3
mountable barrier to parole for the great majority.

We are left in no dobt that the abolition of statutory release will have a huge impact on the
federal prison population. The release mechanism that is used irhwads of all releases will

be abolished, leaving those so affected to serve 50% more time in prison thancasi@ow.

To compensate for their statutory release recommendations every prisoner would need to be
released on earned parole before the twlirds point in their sentencethe Parole Board
would need to have a grant rate of almost 100%. We challengeespsgrienced correctional or
parole administrator/decision maker to seriously argue that this is a realistic scenario.

One very disturbing consequence of tRaneR & LINR L2 al f G2 Fo2fm-akK adl
pact it will have on Aboriginal offenderShe overrepresentation of Aboriginal offenders ia-C
YERAIFY LINAaz2ya KFra 0SSy O2yRSYYSR o6& (0KS { dzLN
Gl adlF33aSNAY3I AyedzaiaAoSeéo 'a GKS /{/ wS&aSt ND
documented, the gmat rates at full parole for Aboriginal offenders fall below the rates for-non
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Aboriginal offenders leading to Aboriginal offenders being released and supervised on statutory
release at a significantly higher rate. ThaneQ a LINR LJ2 &8 SR | ¢ feledsdiviodld) 2 F &
see a greater representation of Aboriginal offenders serving their complete sentences in prison,
further increasing their over representation in federal custody, and thereby deepeningathe n

tional crisis and intensifying the injusticéetnowhere in itsRoadmapdoes thePanelgive this

implication any consideration. In light of our analysis a strong case can be made that tahe aggr

vating impact of the abolition of statutory release on the systemic discrimination facing Ab

riginal offenders Bould in and of itself be sufficient reason to reject thaneQa LINR L2 al f @

ThePanelmakes no effort to quantify the financial costs of its proposed abolition of statutory
release. However, the Canadian Criminal Justice Association and the John Howetyl Soc
Ontario reviewed the likely cost implications of abolition showing that the price for this change
could approach onéillion dollars. While costs should not outweigh community safety, psspo

ing huge expenditures of this nature without any evidemtencreased community safety is
irresponsible public policy especially in the context of the lost opportunities that spending in
this way represents. With just a fraction of this amount we could better address the issues of
mental illness in prison and ¢hcommunity and make real progress in reversing the mamny i
pediments to Aboriginal reintegration.

Employment and Employability

The terms of reference for th@anelA y Of dzZRS G KS SELISOGEF A2y (KL
availability and effectiveness of WobtINB I N> Ya > Ay Of dzRAy 3 AYLI Ol 2y
one of a number of areas identified in the Terms of Reference, work readiness, training and
placement both in prison and the community clearly became a substantial focus and priority of

the Roadmap If implemented as described by thieane) the recommendations relating to

work, training and placement are likely to have enormous cost implicatiomglled only by

the proposal to abolish statutory release. The recommendations also have very sudistanti

plications for prison administration, program management, community supervision arie dec

sions to grant parole.

The history of corrections is filled with work or wetrkining initiatives that in their day were

thought would reduce recidivism based tdme commonsense idea that to be successful after

release one needed a source of livelihood and a productive place in society. It is difficult to see

how exprisoners can stay free of crime indefinitely without a way to sustain themselves and

this view isreflected from the start of the report when th@anela G I 1Sa GKF G agAd

YSkya G2 SIENY | fAQAYy3I dzLl2y NBESIFasSs 'y 2FFSy
thePanely 2 1S4 aSYLX 28YSyd KFa 06SSy SObypofad | a |

OKFG FTRRNBaa 20KSNJ O2NB ySSRa oSo3aos adzmaidl yo
ThePanelmakes no attempt to trace the reasons for the drift franhistorically popular focus

on employment skills to those relating to cognitive skills, mental heatidjctions, anger ma

agement, literacy, education and other programs developed over the last few decades. Are we

to understand from thePanelthat these changes were not made on the basis of evidence of

better results? It would appear that thBanelis sinply not familiar with the reasons for this

very clear and deliberate shifNBE ¥ SOG SR NBLISFGSRfe& Ay GUKS aGoKI
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embraced. Not only does the literature establish clear criteria for effective programming and
the focus of that prgramming, it cautions that misdirected initiates can actually make matters
worse.

One might expect that théanelwould be aware of the problems that arose from simpte a
sumptions in the past about effective programming and be sensitive to the fact thas ithat
seem to make sense intuitively often do not work as expected in the unusual world of the
prison. Further it would be reasonable to expect that the work of Bamelwould be strongly
influenced by the research in recent decadeswuch of it by theDepartment of Public Safety
and CSC that builds an increasingly stronger case for effective program design that werks to r
duce recidivism. For that reason it is essential that Baae] to the degree that it takes afdi
ferent course, would marshal evidee that supports the notion that preelease preparation

for work, prisonbased employment and job placement on release for the majority of prisoners
is technically possible, financially and operationally feasible and effective in reducing recidivism.
Unfortunately, here as with so many of their other recommendations, they do not makeian ev
dencebased case and seem oblivious to the implications of the direction they set.

ThePanelseems to think that the CSC Research Branch has placed relatively momestts

of their resources into employment and training research simply as an oversight rather than a
deliberate strategy to focus research in those areas that their existing reseamchthat of

other jurisdictionssee as being most promisingo certan it is of its conclusions, theanelac-

tually proposes that the researchers go out and prove what Blamelis convinced must be
there - somewhere.

It is remarkable that thé?anelwould propose farreaching changefirst and then ask the CSC
Research Brech to find the evidence to justify those changes. Surely this completely distorts
the very notion of evidencéased policy into something that could only be described as policy
based evidence. Further, CSC has already conducted some research on theymeemplinita-

tives as well as reviews of research in other jurisdictions that appears to have been ignored by
the Panel Being one of the most expensive programs, the potential for seriousbewstfit
migudgements in relation to employment initiativessgbstantial.

Throughout the report thePanelS YLIKF aA aS4a GKS aOKIFIy3IAy3d 2FFSYR
paints the picture of a population with large numbers of violent persons with serious mental

health, addiction, social deficits, and a plethora of atbarriersg all needing to be treated by

CSC under shorter and shorter time frames. They paint a picture of recalcitrant andiunmot

vated prisoners who often seek out segregation to avoid addressing their correctional plan that

the Panelthinks is alreadyindemanding. Having proffered this description of the prisonyop

lation as a foundation for their review, tHeanelthen claim to have seen exampléhat dem-

onstrate thatbasiceducation and specific skikan guarantee immediate employmeand can

offer a solid base that an employer can use to build increasing expertise throutitegob ex-
LISNASYOS YR (UNIAYAYyIoé

Based on their discovery of these unidentified magical programsPtreslthen placesgreat
expectations on CSC to make employment during and after release a priapparently un-
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fazed by the fact that their recommendations are breathtaking in their scope, complexity and
cost.

While some or even most of the initiatives proposed by Banelcould be beneficial, together
they would require a massive influx of new money to implement. Even with unlimited funds,
some would be logistically near impossible to achieve. Hémgeldoes not address the financial

or logistical implications to any seriodsgreec a flaw that seems even more glaring when the
current economic downturn and the new economic reality of continuing and increasing go
ernment deficitare considered. Nor is the employment of-pxisoners likely to become a prio

ity for government pending or the private sector in the face of increasing unemployment ge
erally.

A significant increase in the size of prison populations would make it extremely difficult for CSC

to retain the current programs as they exist, let alone engage in massiemsn. The lack of

aLJ OS Ay LINPAIANIXYaz FfNBFR& | o60FNNASNI G2 | OKAS
much worse. In fact, th®aneldoes not take into account the anticipated prison population i

crease to be created by new legislation tl@troduces long mandatory minimum sentences for

a whole range of offences and barely considers its own recommendations to abolish statutory
release and accelerated parole review. The proposals oPtmeelreflect the complete opp-

site of what one might xpect of an evidencbased approach to prison rehabilitation. We

should expect that the evidence for effectiveness for their employment focus would be clearly
identified first, followed by a feasible strategy for implementation. That strategy would include

cost implications. Instead, theanelF A NAR G NBO2YYSYRA AGiUNIYyaF2NXYLE G
employment as a kesfone element, and then proposes that CSC develop hitherto unavailable
GSOARSY OS¢ GKIFIG oAttt RSY2yad NloueSute récidi8sm$F T SO0 A
largenumbersof offenders. Only then dthey suggest that CSC begin to estimate the costs and

impact of their proposals as they proceed with the implementation of the recommendations.

Without any of the evidence, implementation strategy or costs addressed, and in the face of
contrary considerations, CSC announced that it is fully committed to the implementation of the
PaneDd NBO2YYSYyRIGA2yad 2SS aK2dz Rewfocuisoo & 02y OS
ployment will take resources from other areas that have greater potential to reduce recidivism

and that thePaneQa AYAGALF GAGSa Attt YIFEN] Fy230§K8N OKIF L
tioned correctional failures.

Education

ThePanelviews education as being a substantial component of their employment and gmplo
FoAfAGe F20dza 6KSyYy AG adlrdisSa a9RdzOFGA2Yy KIFa |
LINEFSAaaA2ylf 2N @20F GA2y It & dzO@WBakiasurgriginglisy Ay R
that given the importance of education to recidivism and its crucial relationship t@#re) a

emphasis on employment, education is the subject of so few recommendations and those that

are presented are so general.

On closer examination ¢w 2 | R Ysupgd@&for education is qualified by other recommend
tions and statements that make it clear that tianelis only supportive obasiceducation
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where it is directly tied to employmeniThe concept of education being justifiable only as an

avenue to work is contradicted by the evidence and speaks, again, to the ideological focus of

the Panel The solution to recidivism is not just about finding work, although that is obviously
important, it is also about addressing the myriad of problems #tand in the way of finding

work or other means to sustain oneself as a-awding citizen. These factors interact in der

tive and complex ways. Addictions might preclude the positive opportunities of education or

work if left uncontrolled. Education nigi A YLINE @S (G KS LISNB2Y Q& &dza OS
allow them to progress more quickly. Employment might well bedbeomeof successfula-

habilitation as much as @ntributorto successful rehabilitation.

The lack of context and nuance in tRoady” | L¥0r@sideration of education has the effect of
forcing people into an ideologicaltjetermined set of programs rather than create an enmio
ment of personal development through which prisoners are encouraged and supported to find
their way to a law aldiing life after prison.

As we document in our response, the Panel would have CSC embark on a set of work related
initiatives that are costly, unresearched and likely unrealizable. Yet the Panel not only would
subordinate existing education initiatives its flawed work strategy but pays scant regard to

an education strategy that is cost effective, reflects community standards, is realisticewell r
searched and consistent with the core values of human rights.

Aboriginal Offenders

Whereas in other pag of our response we have criticized tRanelfor misunderstanding the

issues and the nature of the problems facing G8@ for recommending fareaching, iH

conceived and unprincipled changes, our critique of their discussion of Aboriginal offenders is
different. Our issue is not with thPaneRd NBX O2YYSYy RI GA2ya o6dzi NI GK
been given the necessary prefiand priority. This illustrates one of the problems when a
roadmap is developed with a ordimensional focus on public safety without sufficient atte

GAz2y (2 GKS 2dzadAO0S 32rfa 2F GKS ONRYAyYIlf 2dz
addres, as the first priority, the staggering injustice that has been and continues to be inflicted

on Aboriginal peoples is not one that a just society should endorse.

The problem of Aboriginal overrepresentation in Canadian prisons is well documented and has
received the attention of a large number of commissions and inquiries and more recently that
of the Supreme Court of Canada. Yet one looks in vain for any reference to thisRodbemap

It does not even rate a footnote in the changing offender profdet®n. This is especially o

bling since the problem is getting worse. In 1999 the Supreme Court of CanadaGtathee
OFaS>Y NBFSNNAYy3I G2 GKS mdodprt FAIdzNBaE GKFG aKz2g
percent of the population of Canada@ amounted to 12 percent of all federal inmates issued
this call to action: These findings cry out for recognition of the magnitude and gravity of the
problem and for responses to alleviate it. The figures are stark and reflect what may fairly be
termed a crisis in the Canadian criminal justice systemLater in its judgment the Couré+
TSNNB RaA i 123 3 ISR yitBeseNiguBsizapiesett&ds
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The Correctional Investigator, in his June 2007 presentation t@#me] advised thePanelthat

the numkber of Aboriginal offenders was still increasing and now represents 19.6% of the federal
incarcerated population anthe gaps in correctional outcomes between Aboriginal and other
2TFSYRSNE IINB aldAtft SARSYAy3Id | S umhedk# SR> a{ K+
perts project the Aboriginal population in Canada's correctional institutions could reach the

25% mark inlessthan 10 yeér® LYy KA§ Oy 8A & wiSaddinglihe KtSst 6 NA (G S
census data, we estimate the overall incarceratiaterof Aboriginal Canadians to be 983 per

100,000, or almost nine times higher than the rate for fo® 2 N&A 3 A Y IRégrettadS2thaf S ¢ @
PaneDa &adzYYIFINEB 2F GKS yIFIddz2NB 2F GKS LINRaftSY RS
gency or the need for extraordit NB SF¥FF2Nlia (G2 NBRNBaa (GKS LINRO
mandate.

While CSC has developed a strategic plan regarding Aboriginal offenders, one endorsed by the
Pane] there is the substantial disconnect between strategic planning and its impletiam |t

is this disconnect that gives rise to the realities described by the Correctional Investigator in his
20056 Annual Report and submission to tRanej the over representation of Aboriginalf-o
fenders, particularly Aboriginal women, in maximuncwety, which means prisoners often
serve their sentences far away from their family and the valuable support of other community
members, friends and supports such as Elders; the absence of Aboriginal programming in
maximumsecurity institutions limiting leir ability to be transferred to lower security instit

tions; the underrepresentation of Aboriginal offendeins minimumsecurity institutions that
contributes to theirbeingreleased later in their sentences than other prisoners; longer periods
of incareration and more statutory releasder Aboriginal offenders contribute to less time in

the community for programming and supportive intervention than for sdvoriginal offemnl-

ers; the proportion of Aboriginal offenders under community supervision isifisigmtly smaller

than the proportion of norAboriginal offenders serving their sentences on conditional release;
Aboriginal offenders continue to be ovegpresented as a proportion of offenders referred for
detention and ultimately detained compared tbd other offender groups; parole is more likely

to be revoked for Aboriginal offenders than néoriginal offenders and Aboriginal offenders

are readmitted to federal custody more frequently than ndtboriginal offenders, repeating

the cycle of inequithle treatment.

It is here that thePaneRa T+ Af dzNE (G2 LINPLISNI & NBOASRs GKS
comes so important. Had theaneldone so how could it in all good conscience have concluded

i K [ThePanelrecommends that employment bike first priority in supporting Aboriginalfe
FSYRSNAE Ay NI dzNY RhdtBmplogmerit Wobild 62 2hFavielzyfirst (préomty is
explained not by a careful consideration of the evidence of injustice but byPme & F I A (0 K
that employment, coupld with restricting prisoners to basic rights and toughening up prison
regimes, is the correctional wave of the future.

Nor could thePanelin good conscience have contented itself with simply recommending that
G/ {/ YI1S NBaz2dz2NDSa elsgetific hdeds bf RAboiighal difSradrlgogpuR G 2 G
tions, such as further investment in correctional programming tailored specifically to their
YSSRaADPE ¢KA&A Ad KIFENRfte GKS Of I NxA2y Olfttf ySOSa
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anything more, he recommendation has to compete with the many other recommendations
that also call for further resources that may and indeed been given much higher pridaitly.

the Paneltaken seriously the importance of restorative justice principles to the reintegmadf
Aboriginal offenders, how could it give the green light to CSC to ramp up security measures and
place further burdens and injustice on community visitors in wiyite antitheticalto the hed-

ing journey.Had thePanelgiven the necessary restitutiah attention to overrepresentation

and thatAboriginal prisoners are released later in their sentences than other prisoners, how in
good conscience could it recommend the elimination of statutory release without any concern
that it would almost certainly man that Aboriginal offenders will serve even more time? It is
not too harsh a judgment to conclude that tfiRaneR & NI O 2 Y YirStifeRedntext af yha
systemic causes of Aboriginal overrepresentation and in conjunction for the other crinmsaal ju
tice intiatives of the Government (including restricting the availability of conditional sentences
and the expansion of mandatory minimum sentences) provide an unintended roadmap- for i
carcerating even more Aboriginal offenders for even longer periods of time.

Physical Infrastructure and Regional Complexes

ThePanelappears to have been persuaded by the UCCO submissions that substantial+edeve
opment of the prison infrastructure is needed in order to impose the control and disciplinary
regimes that the unionvants to see implemented.

Neither author of this response to thiRoadmappretends to be qualified to address matters of
AY TN &0 NO4dzNB Nd NIvR B 2y RSaA3Iy SEOSLI Ay GSNxa
location and design of prisons have aabag on human rights. Wekave,therefore, focused

our response largely on the human rights considerations. That said, we recognize thataio stru
ture can last foreveg or should. This is particularly true of prisons that have gone throogh i
portant trandormations from the days of the Cherry Hill and Auburn Penitentiaries. While
change is inevitable, and buildings become obsolete, few structures have the lasting power of
the prison. We need to realize that any prisons built today will be with us foryaleag time

and it is, therefore, essential that if we are to avoid costly anddasting mistakes our plans
must be based on clear correctional objectives, respect for human rights principles and solid
evidence as to how design supports those objectaed principles.

If human rights are to be relevant to corrections, then the design and location of prisons must
give very careful consideration to them so as to avoid creating conditions where attempts to
respect those rights are undermined by the envimment. The constitutional standard reflected

in the CCRAhat CSC use and justify theast restrictive measuredemands that the structures

that give force to the restrictive nature of the prison be developed to ensure that very careful
accountingofhowt f S ad NBAUGNROGADS YSIFadaNEB¢ KlFa 0SSy
say that administrative convenience, efficiencies or even costs trump rights.

Good management and good design must complement each other in order to achieve-the d
sired outcome. NWither can be considered in isolation of the other and if Readmagps to set

AY Y20A2y | LINRPOS&aa GKIFIG Aa AYyGSYyRSR e YIS
sign- to be embodied in concrete and steethey should articulate the key elements that
philosophy and demonstrate how it accommodates the fundamental principles relating-to h
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man dignity and law of human rights. In fact, other than some tenuous claims to increased eff
ciencies, we are left to wonder what the plans they articulatéstas about their vision of co
rections in the 21st century.

Before considering new construction or the repair of old prisons, the bigger question that needs

to be answered is: what prison capacityneededin Canada in the foreseeable future? The
compaison between Canada and the US shows that while crime and general growth in the
population has an impact on imprisonment levels, public policy choices have, by far, tlte grea

est influence. The fact that over the last two years our current federal goverhhenadopted

gKI G Aa 3ISYSNIffe RSAONAROSR lFa GKIFINBRAK &{ adef
tory sentences for many offences should be of considerable concern for those planning future
prison accommodations. THeane] however, makes no ampt to factor these changes inrse

tencing policies into their proposals. Not only did they ignore the likely impact of the ehift t

wards greater reliance on longer terms of imprisonment through the sentencing process, they

did not even assess the impaat tevels of imprisonment arising from their own recommand

tions relation to parole, statutory release and accelerated parole revigwg.PaneQd miB O 2
mendations cannot help but generate sharp increases in our federal prison population. The
abolition of stautory release alone will remove the release mechanism that is used in two
thirds of all releases and tHeaned adza33SadA2y GKI G GKSANI 20 KSNJ
increase in the number of prisoners who will earn parole is unrealistic.

It is quite likely that with both the sentencing and releasing policies changing, the federal go
ernment would be hard pressed to build enough prison capacity to keep up with the growing
population. Plans to replace the existing prisons for new ones will beaueneasingly difficult

G2 I OKAS@S® C2NJ 1KS&S NBI a2z (KNPRIZAKO FSHA 02
seemslike a denial of reality. ThRaneQa Ay @AGlI GA2Yy G2 O2yaAiARSNJ RS3
replacement while ignoring expansigmessures presents both a limited and misleading pi

ture.

The new prisons envisaged by tRanelwould be distinguishable from existing prisons prima

ily by a number of characteristics. The size and capacity of the new complexes would be much
larger thanany existing federal penitentiaries. By building physically separate housing units
within the complex while using common central services such as kitchens, case management,
administration, and possibly work programs and visiting facilities, distinct ptpasawould be
housed, at least at nighttimes, in separate units.

ThePanelidentifies what they consider to be the problems of discrete facilities and sets out the
presumed advantages of regional complekedudingoffering éa continuum of care that isat
LI2aaAotsS y2¢6 oKSyYy | NIIyYYaRF SN 20yS201YoASSSay 2L INAEACIHYTES
NBLIX AOFGAY3a ARSYUGAOFt YIYyF3ISYSydz FRYAYAAGNT G
dence that such advantages might actually be realized or any amalyghe assumptions upon

which they are based. Theanelprovides no discussion of possible disadvantages and fails to
identify a whole range of other issues that are crucial in redesigning the physical organization of

imprisonment.
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Ourresponse identies a series of questions that relate directly to the ways in which prisen d
sign has a dramatic bearing on how prisoners are treated and the protection of their human
rights. Administrative convenience has always been a major counterpoint to humanaights
massively large institution justified almost entirely on the bases of administrative convenience
and efficiencies could well shift the pressure even more against the human rights perspective.

It is interesting to note that the only significant expeétutle of the Panelto obtain objective

third-LJ- Nié GSOARSYyOSé 200dzNNBR Ay NBtFGAzy G2 §F
Panelcontracted with Deloitte & Touche to independently estimate the costs of constructing

and operating a new regionabmplex facility versus the status quo. While we applaud the
Panelfor seeking something more tangible than their beliefs to ground their recommendations

in this case, there are two important observations that need to be made about the Deloitte &
Touche reprt:

1. the mandate was extremely limited with a singular focus on cost while ignoring wirt
ally all other correctional and human rights considerations, and
2. 0KS NBLRZNIQa O2yOf dzaAz2zya Fo2dzi O02aia | NS Ol

Based on the lack of clarity or conviction reflected in the Deloitte & Touche report itself, we
cannot understand either the unbridled enthusiasm of t@nelfor this proposal or the appa

ently uncritical endorsement of their recommendations by the Mistnd CSC. THeane) a
selective profiling of the regional complex model resembles more a sales pitch more tban a s
rious and thoughtful planning document. It seemsadlvised, and the antithesis of responsible
correctional governance, to build an inftascture of prisonsg buildings that typically last for
over a hundred years on such a weak foundation. Any plan, especially one as massive and
permanent as regional complexes, must be seriously challenged in the planning stages if we are
to avoid havingmany future generations saddled with expensive, obsolete structures. Sadly,
once again, there is no recognition of the relevance, importance, or even the existenae, of h
man rights and their implications for their proposed design

Rhetoric and Reality

At the very same time th@anelwas minimising the conditions within segregation and pr&po

Ay3a OKIFIy3aSa G2 G2dAKSY dz) G4KS al O002dzy il 6Af Ade
death after more than a year of continuous segregation in our federabmsisBased on ouer

view of the report of the Correctional Investigator we conclude that the agonizing death of this
nineteen year old in federal custody illustrates powerfully the fatal flaw ofRfheeD & @A &aA 2y T
corrections, by pointing to larger is8s hat can only be redressed by aadmap that places

human rights protection at the centre, not the periphery, of institutional transformation.

ThePanelis not responsible for Ashley Smith's death. But anelhas adopted writ large the
same policies adopted by the staff at Grand Valley who subjugated the rights of Ashley Smith to
the perceived needs of security and control. In our view Bamelwas too easily captured by
those who promote deprivation as a mesto achieve compliance in a system where compl
ance often trumps all other considerations such as the desperate circumstance or mental
health of the individual. The importance of vigilant and principled leadership in maintaining
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conditions that respecthte rights of individuals confined by the power of the state was missed
entirely.

Conclusion

lff 2F GKAA& alLISF{a G2 GKS RIFIY3ISNR 2F ONBIFGAyS3
a largely unqualified group under a heavy cloud of politicgeebency. Surely these factors

alone warrant that the report be set aside as a failed experiment in public policy. That it was
accepted in its entirety without any apparent internal critical review or public consultation as

the future for CSC is alarmingurely in this case the emperor has no clothes.

The Roadmapseeks to move the Correctional Service of Canada away from an unequivocal
commitment to respect and protect the human rights of prisoners as the centerpiece gf-its o
erations. It is a flawed moralnd legal compass. It points in the wrong direction; a direction
that, tragically and inevitably, will bring yet more chapters in an already overburdened history
of abuse and mismanagement of correctional authority through disregard of human dignity.

TheRoadmap and Bill 43

In June 2009, in the final days of the session the Honourable Peter Van Loan, Minister of Public
Safety, introduced in Parliament a package of legislative amendments ©GGRAdentified as

Bill G43. The direct link between th®oadmapand the proposed amendments is made clear

Ay GKS aAyAaitSeslihé foindation ® ¥t@ngihen thé federal correctionas-sy

GSY +d 6S I NB LINRLIZAAY3I gAlGK GKS GlrofAy3 27F

We carefully considered adding as a final chaptethis response our commentary on Bil C

43. We have decided however that it is better to distribute this commentary as a sepdrate a
beit companion document. ThRoadmaps being held up by CSC as the foundation for carre
tional transformation displacing and eclipsing every other vision of corrections. The implications
for the policies, practices and values contained in R@admapgo far beyond that whicher
quires legislative change and so we did not want readers to assoandill43 is the complete
response of the Government to the report. Indeed BitZit is likely to be only the first of ge

eral Bills, including one to abolish statutory releages. a matter of historical record we have an
obligation to make it aslear as we can that this is a vision that offers a false promise of public
safety obscuring itsgreat detrimentl impact onthe protection of human rights and effective
corrections. We also have an obligation to make it clear to those who will be delifgrgion
GKS YSNRG&a 2F . Afft /@& no GKFG AGa FYSYRYSyGa
tem as the government would have but a deeply regressive move

8 Backgrounder Bill-€3, June 16, 2009
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1 Context for the Review: Probl ems and Pitfalls

1.1 Introduction

On April 20th, 2007, The Honourable Stockwell Day, Minister of Public Safety announced the
appointment of a Panel charged with the task of reviewing the operations of the Correctional
Service of Canada (CSC). The Correctidanlice of Canada Review Panel (the Panel) was
composed of Rob Sampson, the former Minister of Corrections for the Ontario Government,
and four other individuals experienced in the fields of public policy and public safety. Thie ma
date of the Review Panelas to provide the Minister of Public Safety with advice on:

e The availability and effectiveness of rehabilitation programming and support anech
nisms in institutions and in the community post release, including the impact oir recid
vism and any legal frameavk issues;

e The availability and effectiveness of programs and services for Aboriginal offenders;

e WSOASYH GKS NBO2YYSYyRIFIGA2ya YIRS Ay &©KS NBLRN

tions;

e The availability and effectiveness of mental health programs and esriridnstitutions
and in communities;

e The availability and effectiveness of work programs, including impact on recidivism;

¢ The initial placement of offenders convicted of first and second degree murder;

e / {1/ Qa I LILINEBIOK (2 i KGCorrdctialQerrésyandParolerCifises / 2 Y Y dzy

in urban areas;

e /{/ Q& loAfAGE G2 RSIt G6AGK LI NRES @QA2fl GA2Yya

by offenders;

e /{/ Q4 LXIya (2 SyKIyOS ASNBAOSE F2NJ I YR &dzLlLJ

e /{1 Qa STTAOA Sy pblichsyfetyRriuidatetdSrtifing Darrzryg and i
portunities for savings including through physical planralignment and infrastructure
renewal;

e /{/ Qa 2LISNIGA2YIFf LINA2NAGAS&>S adNXdS3aaAsSa FyR

e Current challenges witfespect to safety and security in institutions, including thaese r
lated to reducing illicit drugs and combating violence, and requirements for the future;
and
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e /{/ Qa OFLIOAGE G2 RStAGSNE AyOfdzZRAYy® Alda OIL
tain basic safety and security in institutions and communities, meet its basic policy and
legal obligations; and adapt to the changing offender prdfile.

In the months that followed the appointment of the Review Panel, the group visited peratenti

ries, paroleoffices and halfway houses and met with CSC staff and managers, union represent

tives and CSC executives. They also met withgowernmental organizations involved in the
correctional process in Canada, such as{the ® [ S2y I NRQ& { 2 ORlifabeth 2F /|
Fry Society. The Review Panel solicited and received written submissions from key stakeholders

and interested Canadiarend met with many in person to discuss the challenges and possible
solutions facing corrections. Six months after its appomnt the Review Panel presented its

final report to the Honourable Stockwell Day on October 31, 2007.

¢KS mTn LI} 3IS NBLRNI 6 S EORdzmA/E StrienglhdBiggRPAiS & 0 S
Safet¢ > O2y il Aya mndg NBO? YYS)[RI ug&ﬂﬁe&kwaréaﬁﬂﬂ&tﬂié\ I SR |
t I ySt ozyaxﬁé 2dz2 R SylroftS /{/ aiG2 2FFSNI :
FAOS | NBI I YR tyStQa YIFI22NI NBO2YYSYRIF (A
1.0ffender Accountability
Rehabilitation is a responsibility shared by CSC andftender.
The principles of the Corrections and Conditional Release Act (CCRA) have to be strengthened
to further emphasize offender responsibility and accountability.
2. Eliminating Drugs from Prison
The presence of drugs means that the institutians not safe and secure environments
where offenders can focus on rehabilitation. The Panel recommended that CSC strengthen its
interdiction initiatives on all fronts.
3. Employability/Employment
There is a need to enhance both the quantity and qualityark opportunities available in
penitentiaries leading to opportunities in the community.
The Panel recommended that CSC implement a more structured workday to allow for the
proper balance among work, education and correctional programs.
4. Physical Iméstructure
¢KS tlySt NBO2YYSYRSR GKFG /{/ SELX2NS o0dzAf RA
force an overall correctional management model that stresses the accountabilitiels of o
fenders to follow their correctional plans and provide integrated opputies to improve
correctional results.
5. Eliminating Statutory Release; Moving to Earned Parole
The Panel recommended that offenders be required to earn their way back to their home
communities: they should demonstrate to the National Parole Boardiiey have changed
and are capable of living as laabiding citizens?

{71)
(et ;U(
s

K

9 Report of the Correctional Service of Canada Review Panel: A Roadmap to Strengthening Public Safety ( Mini
GSNJ 2F tdzofAO 22NJa FyR D2@SNYYSyY LIESINIAYESAaY S Fhyill RE - HJ
http://www.ps-sp.gc.ca/csscc/reportrapport/table of contentseng.aspx
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The Government officially responded to the Report in Budget 200&sting $478.8 million

over five years to initiate the implementation of a new vision and set the foundation to
strengthen the federal correctional systeamd enableCSC to respond comprehensively to the

PaneDd NI O2 Y Y B tRdn E3CC6randissioner Keith Coulter established a Traasform
GA2y ¢SIFY G2 €SIFR /{/ Qa NBalLkRyaS beputyis wSL}2N
missioner Don Head. On June 27 2008, Mr. Head succeeded Mr. Coulter as the Commissioner.

In his introduction to the June 2008 edition[ofS G Q & { ¢ IiagisBpyblication, Don Head

described the nature and trajectory of the envisioned tramsfation:

Over the last 30 years, CSC has undergone a number of significant changes that haveddirectly r
shaped the way that correctional services have been delivered in Canada. For example, the
McGuigan Report of 1977 contained recommendations for inipgahe correctional systemlfo

lowing a series of violent incidents and hostage takings in 1975 and 1976. In the late 1980s, the
unit management system introduced an integrated approach to the overall managemefit of o
fenders in the federal system. Finatlye coming into force of the Corrections and Conditional
Release Act in 1992 facilitated the modernization of federal corrections by replacing thePenite
tiary Act and the Parole Act. Each of these milestones hasigeted and advanced ourpa

proach to orrections and how we contribute to public safety for Canaglian

CSC is once again starting a new chaptehis time in response to the CSC Review Panel Report.

CKS tlhyStQa mnd NBO2YYSYyRIGA2ya G2dzOK &y SOSNE
tional services to community corrections. Responding to these recommendations will position us

well for the future to help ensure we achieve excellent public safety results in an integrated and
consistent mannet®

With remarkable speed unprecedented in thestory of Canadian Correctionsa little over a

year-I 0 f dzZSLINAY G F2NJ daOGNI YyaF2NX¥YIGA2YE 2F it | yI RI ¢
fied by the Panel and has been endorsed and adopted by CSC as the correctional equivalent of

the holy grailfodi K26 / {/ RSt AQGSNAR ASNBAOSa | yR XUKS Yl
ySaade DAGSY (GKFG 6S FINB GFf1Ay3a OGN yaATF2NNI
been remarkably little discussion or critical commentary, either in the public domain angm

the criminal justice NGO community, about the contours of ®Readmap analysing its

strengths, limitations and implications. Is it indeed the pathway to the correctional grait-or a

other step in a long history of well intentioned but flawed attempispave over the fault lines

in the correctional landscape? Is the proposed transformation really one that that will
strengthen public safety or, as some fear, an agenda that will threaten the vital balance b

tween security and justice and in the pess derogate from the development of a culture of
NB&LISOG F2N) KdzYly NR3IKGaA YR dzy RSNXYAYS /I VYyIR
international human rights obligations.

Our purpose in writing this report is to subject the2 I R Y teddifiriendaions and CSC's
transformation agenda to the kind of scrutiny that such-feaching changes in the Canadian

federal correctional system demands and the Canadian public deserves. Our report is intended

to present a counterpoint to th&koadmap one marked bya review of correctional and legal
history, a consideration of the relevant reports of royal commissions, task forces and academic

11 [ S G Q¥ol 33IN6 1 June 2008 onlinefwtp://www.ps-sp.gc.ca/csscc/reporteng.aspx
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research and an analysis of the human rights standards and jurisprudence applicable t corre

tions, all of which is entitg absent from theRoadmap.On the basis of what we consider a

stronger historical antegal foundationone anchoredin an unwavering commitmernb human

rights in prisonwe will discuss the merits, limitations and the true costs for both public safety

and humanRA Iy Ade 2F AYLI SYSydaladAazy 2F GKS ot ySt Q.
grams and service¥Ve will show that the Panel's analysis reveals such fundamental misunde
standings and misinterpretation of the Canadian correctional context that betobservations

and recommendations are indelibly flawed.

1.2 A Question of Credibility

Any governmensponsored body charged with the task of making recommendations about the
future of corrections in Canada should have tr@lmarkof credibility if it is to engender the
necessary confidence of Canadians that the recommendatoas the public interest. Crad

bility turns on factors such as the reasons for the study, expertise of the review panel in the
field under study, objectivitpf the chairpersonappropriate resources for research, adequacy

of the time frame followed by anopportunity for public consultatiomn the recommendations.

In all d these respects the CSC Review Panel reveals seriously shortcomings creating the grave
concern that thet I y $dn&@tion, mandate and recommendations were unduly influenced

by a political and ideological agenda that undermined its correctional integrity.

1.2.1 Reasons for the Review

Prior to the 2006 federal election the Conservative partythat urging of police, victim and

prison guard associations made promises to examine the operation of the Correctional Service
2T /FYylIRI® adzOK 2F (0KS LINBaadz2NE OFYS (KNRdAAK
public the distorted notion that lifedr those in our federal prison system was equivalent to a
holiday resort.

In a speech to the Canadian Professional Police Association one year before the CSC Review was
' yy2dzy OSR GKSY aAyAaiaSNI 2F WdzaiAOS +A0£c¢2Sga
rhetoric when he said:

| believe that it is time to get tough when it comes to incarcerating violent offenders, amd | a
LX FdzR GKS STF2NIla GKFrd KIFEI®S 6SSy YIRS (2 Lidzi |y

In their 2006 election platform the @servative party made three promises that were directly
related to recommendations that were later contained in tReadmagpeport. They were:

e Review the operations of Correctional Service Canada with a view to enhancing public
safety.

e Ensure federal coections officers have the tools and training they require to do their job
as peace officers.

12 Speech for the Minister of Justice and Attorney General of Canada, Vic Toews, Q.C. Canadian Professional
Police Association, 3 April 2006, Ottgv@ntariohttp://www.justice.gc.ca/eng/newshouv/spe
disc/2006/doc_31774.html
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¢ Replace statutory release (the law entitling a prisoner to parole after servinghivas
of his sentence) with earned pardfe.

After the election the government made no effort to hide their intention to make the operation
of our justice system much tougher. The Prime Minister also articulatedisdsinof acaden-
AO&d IyR 20KSNA ¢ fa@makess Svhaechdhizeltiarisohebsidc not foyfet
their humanrights when he said:

Some try to pacify Canadians with statistics.

Your personal experiences and impressions are wrong, they say; crime is really not a problem.
These apologists remind me of the scene from the Wiza€@zovhen the wizard says, "Pay no
attention to that man behind the curtain.

But Canadians can see behind the curtain. They know there's a problem.

And they know it was caused by a generation of lawmakers who embraced the bizarre notion
that the rights ofcriminals outweigh the rights of laabiding citizens?

CKSNBE Aa tAGGES Ay (GKAa adrasSySyd G2 $yO2dzNT
proach to crime policy in Canada would be respectful of the rights of all Canadians or based on
objective ewdence. As we will showit is the Panel that improperly utilizes crime statistics to

inflame public fear and it is the Panel that demonstrates a cavalier disregard for the last half
century of developments in human rights law and policy.

At the press coference announcing the establishment of the Review Panel in April 200%-Mini

ter Stockwell Day was flanked only by victim and police advocates sending out the ckar me

sage that the review would address primarily their concerns. During the press confdrence

spoke of only correctional officers and their contribution to correctibhBespite the laudable

efforts of CSC over the past decades to encourage partnerships wittgopeernmental sector
organizations such as John Howard, Elizabeth Fry, St Learaddbe many other groupsca

GADGS AY ONRYAYIlf 2dzAaGAOS YR /{/ Q& NBOZIAYAUAZ2
ers, these organizations had no role in the conception or announcement of the review panel

nor were they invited to shape its mdate.

1.2.2 Mandate

The mandate of the Panel was extensive, yet, to ensure the degree of public and expett consu
tation, participation and reflection on such major issues, the Panel was given what imost o
servers believed to be an unreasonably short 50 day ewvin{later extended to six months)
within which to report to the Minister. Many of the areas of review such as the effectiveness of
treatment and the role of statutory release are highly complex matters that have each been
subject to years of detailed reses. Yet, the Panel was expected to make recommendations

13 Conservative Party of Canada, Federal Election Platform B&@&/www.box.net/shared/g4012jo0tz

14 NationalPost, An address by Stephen Harper, the Prime Minister of Canada. Delivered Friday, January 25,
2008

15 Remarks by Honourable Minister Stockwell Day on Caaeat Service of Canadapiil 20, 2007, Ottawa,
http://www.ps-sp.gc.ca/media/sp/2007/sp20070428h.asp
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on these issues in some definitive way in a few months. Not unreasonably, informed observers
raised serious concerns about the entire process and the degree to which the Paneil-was i
tended to give egert advice or just confirmth€2 @S NY YSy G4 Qa | €t NS Re& | yy 2d:

Although extensive, the terms of reference had obvious gaps. Of particular significance they did

not explicitlyA y Of dzRS / {/ Q& LISNF2NXI yOS Ay ¢ttyoRthel 002 dzy
rule of law and human rights as an integral part of its mand&tes terms of reference make no

mention of the principles for correctiarii K+ 4 I NB S E LINB/ssiod Rtatdmgnor/ { / Qa
the relevance to correctional operations thie Charte of Rights and Freedoms

The fundamental importance of justice behind the walls is a theme that animated the work of

the 1977 Parliamentary Subcommittee on the Penitentiary System in Canada, and is one that

has been addressed in every annual reporthe Correctional Investigaton one of the wit-

Sy &dzoYraarzya 2F (KS t |theSdsencebffsScifi€ Bfedéncedtd & SE
the maintenance of the rule of law and respect for human rights in your terms of reference will
notmeanthattts A &d&dzSa 2F al ¥Sideée |yR a$S0dNX efor-2 S NE K
tunately the report in its discussion under the key area of offender accountability andcis re
ommendations for changes in thECRAshows a lamentable and unacceptable ignorance

and/or misunderstanding of the legal history of Canada's correctional legislation, the pivotal

role of theCharter of Righteind the recommendations of these other commissions of inquiry

and task forces that call for greater commitment from CSC to promoting a culture of respect for
human rights within Canadian prisonfielRoadmapmnakes no mention of th€harter of Rights

and Feedomg& /[ {/ Q& aAraairzy {GlI0SYSyiGsz y2 NBFSNByO:
2dzZRAYSYy (& RSFfEAY3 gAGK LINAA2YSNEQ NARAIKGAX y2N
(the most recent major commission addressing human rights in Canadian prisiomg)ere is

GKSNBE lye YSydaazy 2F [/ {/ Qa 26y wmddpt NBLRZNI 21
by Max Yalden, former Chief Commissioner of the Canadian Human Rights Commission, and
GKFG NBLR2NIQa YIFE22NI NBO2YYSYRI GAdefyagthdar / {/ Y
trepiece of its strategic planning.

1.2.3 Panel Members

One might reasonably think that if principled and reseapelsed new directions inorrections
were to be expected on so many difficult subjects within a few months, the members of the
Panel would bring to the task a broad base of expertise and experience in correctional law, po
icy and practice. In this case however none had academic training related to criminadlogy, o
fender treatment or correctional law. Of course academic training tstim® only qualification

for membershipon such a panelProfessional policy and field experience may also provide a
sound basis for mature and balanced correctional judgment. In that Wighteviewedthe ex-
pertise of the panel membemss presented by thMinister.

e Serge Gascometired as the Deputy Chief after a-$@ar career with the Police Service of the
City of Montreal. During his career with the Police Service, he created and introduced a systems
evaluation program, a career planning model for thervice, and maaged major operational

16 Submission of West Coast Prison Justice Society, June 4, 2007
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initiatives dealing vth highrisk events in the city. He has been President of the Regiomal Co
mittee of the Criminal Information Service of Quebec, and has served on a variety of committees
contributing to criminajustice (police, correatinal services, justice and parole).

e Sharon Rosenfeldt began her career as an alcohol and drug abuse counsellor at thde Poun
YIE1SNRE [2R3IS ¢NBFGYSYylG /SYyiNB Ay 9RY2yiG2ys |
murder of herl6-yearold son, she helped efmund Victims of Violengea national organization
dedicated to improving the situation of crime victims in Canada. She has also, as part of a career
Fa | @GAOGAYAQ FTRO20IFGSE aSNIBSR | Z20RS @A RPOAt W
source Centre for Victims of Crime.

¢ lan Glen, Q.Gwvas the Chair of the National Parole Board of Canada from May 2001 to May
2006. Previously, from 1975 to 2001 he held several senior positions in the federal government,
including those of ssistant deputy and deputy minister.

e Chief Clarence Louie is a highly respected Aboriginal leader who has been Chief of the Osoyoos
Indian Band since 1985. He hamsistently emphasized economic development as a means to
improve the standard ofiving for Aboriginal people. Chief Louie was appointed chairperson of
the National Aboriginal Economic Development in April 2007 and has received numerous
awards including the Aboriginal Business Leader Award from All Nations Trust and Bevelop
Corporation.

It cannot be disputed that these four panel members are distinguished Canadians and could
bring to bear their professional experiences, in the areas of policing, the perspectives of crime
victims, the practise of parole and the particular economic chaélerfgcing Aboriginal offeh

ers reintegrating into their communities. But even collectively one would be hard pressed to
suggest that they had the range of expertise and experience of the law, policy and practice of
imprisonment to address the range of sabjs in their mandate. Under these circumstance the
chairperson of the Panel has a heavy responsibilifgravide theleadership and expertise that

is necessary for an adequately broad and comprehensive perspective.

According to the Minister, the Chaepson of the Panel, Robert Sampson, \frasn 1995 to

2003 a member of théegislative Assembly of Ontario and a member of the Governmemn-of O

tario Cabinet, holding a variety of positions including Minister of Correctional Services from
June 1999 to Apr2002. In 1996, as Parliamentary Assistant to the Ontario Minister of Finance,
{FYLAZ2Y &LISINKSIFIRSR GKS hyidlFNA2 D2@SNYNSYyildQa
ing auto insurance coverage the Province of OntaricAt the time of his appointment gsanel
chairperson he wa®resident of White Label Mortgages Limited, specializing in commercial
mortgage brokerage services to Canadian corporations and groups. He is also Vice President,
Corpfinance International Limited, providing debt and equity plagets and financial advisory
assignments for small and mediusized corporations and all levels of government. While this

sort of expertise might be welcome in a review of the recent subprime mortgage and liquidity
crisesli g 2dzZ R &aSSY (i KigiéoboNsgualffidatiomJarahg eediew dficore

tions in Canada was the fact that for two years inthe#iid y S8 Qa4 KS g+ & (GKS a
rectional Service for thérovince of Ontario under a Conservative government with strong ties

to the current £deral conservatives.

If serving as a minister of corrections for two yeardecade beforat the provincial level was
sufficient expertise to address thmrrectional issueput to this Panel, one mighhen ask why

v
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the federal minister, Stockwell Dawith more than two yearsf federalexperience himself,
needed the Panel at allt is disturbing that the important role of being the chair was entrusted
to Mr. Sampsorwhen hehad neither the credibility of an expert on the broad range of subject
matters underneither review notthe political distance that one would expect for the chairman

of anostensibly objectivé Y R a Ay RSLISY' RSy ii¢ NBEGASSH

For the panel to have broad credibility, it would be essential that the chair be a personewith r
cord of objectvity and intellectual rigour that was broadly recognized. Often, for obvioas re
sons, retired or active judges are commissioned to lead such panels. They are trained m reaso
ing and inquiry, objective and not publicallyor politically aligned. In fieldwith serious legal
implications, they also have obvious strengths in jurisprudence. Finally, judges welstamdier

the need to maintain respect for thRule of Law in a democracy and the potential of powerful
institutions to abuse those who are under their contrdusticesArchambault, Fauteaux, and
Arbour are all examples of such people havboglic credibility in addressing complex cocre
tional problerns. Similar appointments are used routinely in many other areas of public policy.
The perspectives of the other Panel members needed to be complemented by members whose
expertise included anstitutional and correctional laycriminological research in pas admin-
stration, the treatment of offenders and the experience of imprisonment, including the distinct
issues facing women and Aboriginal prisonens;understanding othe mental health issues
facing correctionsthe challenges of prison amagementand operational needsat a senior

level within CSCand the role of citizen based organizations committed to the assistance and
reintegration of offendersWe are not suggesting that a double digit panel @re qua norof
credibility. Some members could expected to have expertise in more than one area. But
given the breadth, complexity and time line of its mandate, a panel with a much greater range
of experti® was necessary to ensure wilunded recommendations

1.2.4 Research

The creation of a research temis an essential part of any important public policy review.
DAGSY GKS a0 2ndidateitTvasiesséhtiat thatifeSérdcas of expeihdependent
researchersvere availableto address the subjects adequately, including the need to compile
and synthesize the mass of research studies and scholarly literature and review the reports of
previous inquiries and commissions. Theedwas particularlygreatin this case given thenti-

ited range of expertise of the panel members. Putting in place anpewigent research team
takes time and resourcdsut neither were available to the Panel. Except for a few dedicated
CSC managers and staff, the Panel members weraltmfeto address a mandate larger than
that given many royal commissions.

17 Following the release of the Roadmapah&k S D2 GSNY YSy i Qa SyR2NBESYSyid 2F Ada
{FrYLA2Y gFa |LIWLRAYGISR 08 GUKS aAyAadSNI 2F tdzoft A0 {I FSI
completing its Strategic Review. Not surprisingly Mr. Sampson, having chaired the Roadrelh&d little
RAFTFAOMzZ G& Ay Wdz & wnnysI Ay KAa NRtS a SEGSNYyLt | RG)
2y (GKS 1S@ NBO2YYSYRIFI(GA2yad KS KIFIR FdziK2NBR YR Ay 02\
well planned, welf SR I yR 68ttt SESOdzi SR¢ @
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1.2.5 Consultations

The time constraints under which the Panel laboured severely limited the ability of NGOs and
others interested in the future of corrections to fully participate and contribute to the review
tyStQa ¢2NJ @ ! yiA]lS LINBEOJA 2 dzéystem; @2chidsulilod A S 6 &
documentationcontaining questions or proposalgas prepared that would guide those imte

ested in making a submission. Hearings were quickly arranged, and those wishing to make wri

ten submissions were given short lead times amditt of 20 pages within which to make
them.!® Most importantly, no opportunities were made available for consultation on the actual
recommendations coming from the Panaghany of which are far reaching, unanticipated, and

have major implications that appe not to have been considered by the Panel.

Instead2 ¥ O NRIFR YR RSSLI O2yadzZ i ( mmngstirBnediaielS t |y
the Minister and the Correctional Service of Canada indicated that they had adopted a new

G¢ NI yaFz2NYI (A 204 ¢he Padeb gderhmenddatianS. RVithin months tBevem-

ment announced that $122M dollars had been allocatedast trackthe changesin fact, -

cording to the most recent Government figures, the total investment over five years amounts

to $478.8"°

1.2.6 Managing Strengths and Weaknesses

When a panel is asked to assess a complex and important issue in a short period of time, the
potential for problems becomes immediately obvious. That potential was magnified in the case
of the CSC Review Panel becauseas wssigned multiple complex issugsder these circon-
stances there are a number of strategies that the Panel might take. One option is to defer to
the staff of the system being investigated. They often have the technical and professional
knowledge as wiéas a thorough understanding of the logistical problems and circumstaices
their systemand often have a background of research and policy developm&hese strengths

can easily overwhelm a review panel. The problem with this deferential approdcétisritical
observations ardikely to be missegandlittle is learned. The confirmation of the status quo by
the review panel creates a stone wall around the operations and policies rather than a window
that allows others to see inside. Where seriousljems eist, this type of response by &+

view panel simply makes things worse.

On the other hand, the reviewanel mightstrikes out boldly on its owbelievingthat they
might be able to use this critical independence to identify important freshpetives that can
AaSNBS (G2 ONBFOGS | GNRIFIRYFLE G2 | 0SG0SNI ¥Fdzidz

18 While all other participants were instructed to limit their submissions to 20 pages the Panel accepied a
mission of 53 pages from the Union of Correctional Officers (U.C.C.0O.) contributing to a pertegition
their consultations and in their report the Panel gave greater time and consideration togfréons and pe
spectives otorrectionalofficers yet virtually no time or consideration to the opinions of prisoners and their
advocaes.

19 Correction&Service of Canada, Transforming Correctibttg.//www.csc-scc.gc.cal/text/organi/trnsform
eng.shtmj http://www.publicsafety.gc.ca/media/nr/2009/nr20090616ng.aspx?rss=true
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panel might simply not comprehend the complgxof the problemsand will thrust onto arel-
ready overburdenedor weak system a costly and unHégy new agendahereby further crip-
plingthe system and creating costs that migiteate new and londpsting burdens

The degree to which being absorbed by the system is a problem or not is dependent on two
factors: 1) the capabilities of the reviewers eeflected in their experience, knowledgehjec-

tivity, independenceandtheir access to expert resources directly and through consultatiaths

within an adequate time framand, 2) how well the system being reviewed has evaluated their
problems already consulted widely and generated over time principled and evidebased

L2 f A0@ LINRLRalfta | yR aiN) GS Jandihe oxising®ikBs a2 ( K
strong, the outcomes arenost likely to be beneficial If either is weak, theuality of the ou-

comes idikely to be compromisedt best. If both factors are weak the review processasy

unlikely to generate a sound foundation for transformative change.

Even a panel with limited expertise in particular areas should be ablesesaghe planning
worthiness of the organization being examined by applying centalevant criteriain their

analysis. Are the existing policies coherent, evidence based, lawful, and with resources that are
adequate and proportional to the resources alided to other priorities? Can they all be tied to

the purposeof corrections as set out in th€CRA Are the policies reflective of the dignity of

the individual and the need to protect their human rightd&s shorterm politicalexpediencies
undulyinfluenced the policies that are currently in plac€ur examination of th&koadmaphas

led us to conclude that too often the Panel made poor and unprincipled recommendations by
amplifyingt t NS+ R& ¢Sl {1 O2NNBOGA2Y I LI RO &4 GKKISYy 3 A\
2FTFSYRSNI LINPTFAESE YR RAAG2NISR lylfeara 2F O
of their most dubious recommendations. Buying in to the seductive rationale of a more difficult
prisoner populationeadsto simplisticsanctionbased responses to a whole range of complex
problems. Human rights, in that context, become an expendable hindrance. The recommend

tions to change theCCRAI 2 & SLJ NI (S d& ol & AbardonThNRast restickvd NJ NA 3
measures standard, tighten By G2 FFSYRSNJ | OO2dzy (i oAf Am-2é > f A
pliance with the correctional plan, reduce access to conditional release, use work a$ a disc

pline dressed up as treatment, and the placement of drug interdiction before anything;else
includng justice, flow naturally from their view of prisons and crime encapsulated in their a
tachment to these faulty premises.

The Panel charted its own course outside of any existing policy envelapeproposalson
employment and employability, prisoromplexes and the abolition of statutory releasero-
posals that havdwugeimplications for thedeprivation of libertywhile generating equally sier
ous new financiatostswith no descernablgains to public safety.

Lest it be thought that we are naysayemse readily acknowledgéhat there are important

LI NI a 2F GKS aréo/dBX QR dXBA Y NO{ /GKE GLI2f A 08 adiNBy3
the direction of existing good policy as well as placing some urgency on implementation. The
recommendations n mental health are the best example of thi¥he mental health strategy

10
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developed by CSC in 2G84s well as the strategy developed prior to that specifically relating
to the mental health issues of women prisonét$prmed a solid, evidenebased and gnci-

pled platform from which initiatives to address this complex and crucial problem could-be a
dressed. This strategic work was strengthened with the development of plans to enhance se
vices to the mentally ill after release into the community. Most comtaeors ¢ professionals

in the field of mental health, community groups, the Office of the Correctional Investfgator
and now the Panéf - have been supportive of these strategies. CSC has made the development
of services for the mentally ill one of its top 5 prioritf@sThe government has even put some
funding in place; albeit temporary and modest.

This broad degree of support occurredlarge measure because the strategy was approached

in an honest, at times almost brutal, assessment that did not protect sacred cows or avoid
bruising egos. It was, therefore, able to embrace evidence in its design and human rights as its
motivation. Tle strategy was probably emboldened by the fact that the Senate of Canada had
conducted an exhaustive, eviderbased and principled review of the state of mental health
and addictions in Canatfathat set an environment Were critical analysis was expectefd-

nally, unlike the correctional environment where deprivation and punishment are still seen by
many as legitimate means of intervention, few today see any role for punishment and aepriv
tion as helpful strategies to address mental iliness. As a reseletls greater alignmentes

tween political, public and professional voideading toinformed consensus.

It is hard to conceive of a less helpful environment for a person facing serious mental illness
than a federal prison. At its best, it is a placetttagenders fear, defensiveness, denial, stgm
tization and isolaton. At its worst it becomes a segregation cell that can nelatively healthy
people into psychotic states. Compounding the problems are the additional factors that many
seriously mentallyill are without family support while in prison and outside communigy r
sources are often not available.

Human rights are our legal formulation to address a basic notion of preserving our individual
and collective human dignity. preserveshe individud Q& KdzYly RA Itidped o0 &
son from unfairness and abuse, aibghreservesour collective dignity by giving us one means of
acting in a civilized and respectful manner together. Few areas reflect the need for a human
rightsbased analysis thathe care of the mentally ill in our prisons. Unfortunately the Panel did

20 Correctional Service of Canada, Quick Facts: Mental Health Strategy for Correctiottg:/Atww.csc-
scc.gc.caltext/pblct/gf/1teng.shtml

21 Laishes, Jan&@he 2002 Mental Health StrategyrR@omen OffendersCorrectional Service of Canada at
http://www.csc-scc.gc.caltext/prgrm/fsw/mhealth/toeeng.shtml

22 Office of the Correctional Investigator, Annual Report 22088, p. 35 ahttp://www.oci-
bec.gc.ca/rpt/pdf/annrpt/annrpt2007200&ng. pdf

23 Roadmapp. 104

24 Correctional Service Canada, Our Prioritiedittgt://www.csc-scc.gc.caltext/organi/prieeng.shtml

25 / 2 dzf ( S NiBproVir®) CépKcities o Address Mental Health Needs of Offen8ést"Canadian Congress
on Criminal Justice2007 athttp://www.csc-scc.gc.cal/text/media/spchscommis/2007/d7-01-eng.shtml

26 Kirby, M. (ChaiindKeon, W.JCoChair) Out of the Shadows at Last: Final Report of the Standing Senate
Committee on Social Affairs, Science and Technalagyiental Health, Mental Illiness and AddictioHigh-
lights and Recommendations. Senate of Canada6
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not address this issue from a righiased perspectivand sotheir responselacksprincipled

analysis omoralurgency However, because thenderlyingmental healthstrategy was pgm-

ised on such an analysis, the recommatimhs are strong and sensible. The Panel, perhaps in

part influenced by the breadth of support and in part by the professionalism of the planning

and strategic direction, also endorsed the strategy. Indeed most &S t | Yy St Qa NBO2 Y
tions are already in the plan.

1.2.7 Historical Perspective

While the Roadmappurports to chart a transformative pathway for Canadian correctjions

fails to ackowledgeor give due consideration to the relevant historical context in which many

of its recommendationsnust be situated. Remarkablyfo 4§ KS wmtn &SI NAR 2F | @I
LISNBELISOGA@SE aayOS (GKS 218yAy3 2F YAy3Iaidzy
penitentiary in 1835, the Panelanalysison | (a) Historical Perspective

page 1 (shown in text bO}(l))’OVIde.SJUISt .tWO All Canadians have the right to live in saf
short paragraphs. The history 'S_ limited 10 communities. Threats to that right should bg
post 1992. Did the Panetally believe that | agdresed swiftly and effectively by the criminal

nothing before 1992 and the adoption of justice systemThe federal correctional system
the CCRAwas of reévance to its recm- | is a critical component of that response.

e . . | o ,V
mendations? Canadian correctionhas a adzOK KEa OKFy3ISR Ay |/

deep history that is well dammented | g qtem since 1992, when the Corrections af
through a succession of royal commissionsgongitional Release Act (CCRA), the statute th
commissions of inquiry, government taskgoverns The Correctionadbervice of Canada
forces and academic literatutbat deserves| (CSC), received Royal Assent. In the interven
careful considerationlt is also a history that 15 years, the nature and size of the federfl o
includes discussion of many of they areas| fender population has steadily changed. Th
and some of the same recommendatony / / w! FYR [/ {/ Qa YIyRI
identified by the Panel. What confidence meet the challenges that the criminal justice
can the public have that the transformatiop SyStem facedn the late 1980s. The Panel ha;
agenda will iprove public safety when ng concluded that the principles of the CCRA do.n
: . : address the current and future challenges facin
consideration has been given to why son €csc
of the same recommendations made by the
Panel that have been made by previoes rj Roadmapp. 1
ports have not been swessful in achieving their goals?

The absence of any understanding of correctiomigktory condemns the Panel to repeat the
Yraidl18a 27 (KRadmbgarihe 2rtc&nfiry harkgnS backdo the earliest and
simplest concepts of the early #&entury penitentiarie$’ Removal of rights, which increases

27 ¢KS FANRG LISYAGSYOGAFNRASE AY b2NIK ! YSNRAOFZ iKS ! dzo dzNJ
sylvania Penitentiary in Philadelphigroduced the innovative idea that prisons could be used for both-pu
ishment (as an alternative to torture or death) and for reformation by making the prisoner change his way.
Each adopted a distinct theory about how the reformation of the prisoner cbeldchieved. As described by
the 19690uimet Commission:
These two prisons were built between 1820 and 1830. They appear to have influenced, until about a de
ade ago [1955] the design and program for carceral institutions in the Western world.
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Aaz2fl A2y A& LINBaASYUSR la GKS azftdziazy TF2N 6
to bring about individal reform, combined with dramatic proposals to abandon reintegration
strategies for the majority of prisoners through the abolition ¢é&tStory Release, are pr

sented as the new foundation for a modern correctional systeblivious to the fact that we

have already been there

Even in their short twgparagraph historical reviewhe Panel patently misconceives theshi

torical context of theCCRAThey seemto believe that the legislative purpose of t@&CRAvas

to serve the needs of CSC. The report trelaesCCRA as if it were simply a piece of legislation
designed to facilitate a narrow set of correctional gahlgt are subject to change depending

upon changes in the prison population and operational requirements. As we will detail later

the legislatie context of theCCRAs previewed in the Correctional Law Review working papers

and, as they make clear, one of the primary purposes ofQ@&Avas to bring correctional tg

islation into conformity with theCharter of Rights and Freedortasensure that @nadian co-

rectional authority was exercised within a Charter culture of respect for rights and notdaccor

ing to the dictates of administrative convenience. TDERAvas not therefore simply a e-

sponse to the challenges of operational requirements anel dffender profile of the federal

prison population in the 1980s but a fegaching legislative response to the requirements of
Canada's Constitutiothat enshined Canadian values. It was also intended to reflect in kegisl

tive language the values anddy OA LI S&a 2F [/ {/ Qa araarizyo{iFdSY
licitor General and Minister of Public Safety since 1989 has signeédeld up to be the key

LINRY OALX S&a 2y 6KAOK [/ {Webdieve thiStielprablemafic ahchan- 12 06 S
troverst f Yyl Gdz2NB 2F Ylyeée 2F (GKS tlFySftQa NBO2YYSYR
of the historical and constitutional foundations of tECRA.

The need for historical context is vital for another reason that directly impacts public safety.

The circistances that gave rise to the recognition of the legal obligations of CSC to respect
human rights were ones following violent events. Inquiries and court interventions disclosed
abuses of power and inhumane conditions of imprisonment. To relax the \dgi@ihCSC from

SOSYy AGa OdNNByd FTNIFIAES aO02YYAGYSydé G2 Kdzvl
and costly events.

In the Eatern Pennsylvania Penitentiary, a man was put into a cell alone with his Bible and his thoughts
(the theory being that he would repent and reform); whereas in the Auburn Prison inmates were let out
of their cells by day to work together in shops whilertageforbidden to speak and required to march in
lockstep with a downcast gaze. The latter system rested on the theory that hard work, not solitary pe
ance, would both punish and reform. However, the efficacy of such methods has not been demonstrated.
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2 Human Rights and Corrections

We are not the first to make the point that it takes vigilance and courage, both individual and
collective, to ensure that human rights are protected at those points where they become most
vulnerable. Within Canada, that vulnerability is nowhere more evidhan inside penitens-

ries. It is because we believe that respect for human rights is fundamental ta&ramgforma-

tion€ of Canadian corrections that we begin our commentary with the international and deme
tic human rights framework.

In the materialthat follows we will try to demonstrate that human rights is not something that
ySSRa G2 oS daolftlyOSRe¢ FAFAYAd LINRAA2Yy RA&OA LI
which prison discipline and control is exercised in a professimaaher.Discipine and control

that is not consistent with the inherertumandignity, and the rights that give legal meaning to

that dignity, is simply the naked exercise of power and as such is inevitably abusive. Legitimate
discipline and control is necessary but @aly be effective in promoting positive change in the
individual and avoid being sedefeating, if it is inherently moral and justifiatd®Promoting

and respecting human rights is not about being soft, it is about being deBespect for -

man rights $ a necessary condition for the exercise of correctional authority.

On December 10, 2008 Canada joined other nations in marking the 60th anniversary of-the Un
versal Declaration of Human Rights. We did so with the knowledge that, as much as any cou
try, we have endeavoured to live up to the ideals and standards set by this statemem-of fu
damental human rights, and with added pride that a Canadian, John Humphrey, playeti a lea
ing role in drafting and guiding the Declaration through the United Nations48.1Article 1 of

the Universal Declaration affirms that "All human beings are born free and equal in dignity and
rights.””® As Max Yalden, former Chief Commissioner of the Canadian Human RightssCommi
sion and a commissioner with the United Nations HumamtRiGommission, statedn the cc-
casion of the 59 anniversary of the Declarationhis "fundamental statement of humanity's
goals and aspirations for a fairer and more humane future, is nowhere more applicable than in
the world of corrections3 Mr. Yalde went on to assert that "no moment in history could be
more appropriate” for the Correctional Service of Canada toammit itself to respecting the
provisions of the Declaration.

28 Jdhn Howard, whose 1777 seminal work The State of the Prisons in England and Wales inspired the idea of the
modern penitentiary as a humane response to crime, in his proposals for reform of the prisons, was insistent
that punishment, in order to be effectivenust maintain its moral legitimacy in the eyes of both the public and
the offender. For Howard the most painful punishments and those that aroused the greatest guilt were those
that observed the strictest standards of justice and morality. See
http://justicebehindthewalls.net/book.asp?cid=765&pid=81dichael IgnatieffA Just Measure of Pain; The
Penitentiary in the Industrial revolution 170850(1978 p.72

29 G.A.res.217Al, U.N. Doc A/810 at 71 (1948), reprinted in [1948] U.N.B. 465

30 Maxwell Yalden,Canada, the CSC and Human Riglitdoyember 1998] Let's Talk Vol. 23, nocad]13
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The significance of the Universal Declaration and the internationalim&nts it has inspired is
clearly set out in the 1997 Report of the Working Group on Human Rights, Human Rights and
Corrections: A Strategic Model. The working group was commissioned by CSC and chaired by
Mr. Yalden. The report explains the internationalieces of the human rights guarantees and
protections of the Canadia@harterand theCCRA

The Universal Declaration of Human Rights was adopted by the United Nations Genearal Asse
bly on December 10, 1948. Although it does not have the status of adintinnational coe-

nant, it is widely regarded as determining conventional international law and as the primary i
strument for protecting the "inalienable," "inherent" and "fundamental" dignity of the human
person. It underlies the many subsequent UN oamts and conventions that have shaped inte
national human rights law, to which Canada is a party, in particular the International Covenant
on Civil and Political Rights and the Convention Against Torture. These, among other things, pr

vide that;

"All persons deprived of their liberty shall be treated with humanity and with respect fonthe i
herent dignity of the human person” (art. 10, International Covenant on Civil and Political Rights
[ICCPRY));

"No one shall be subjected to torture or to cruel, inhanea degrading treatment or puris
ment" (art. 7, ICCPR);

"The penitentiary system shall comprise treatment of prisoners the essential aim of which shall
be their reformation and social rehabilitation” (art. 10(3), ICEPR)

The Universal Declaratiosnd the International Covenanhave been influential in shapin@C
nadian domestic law, and many of their provisions are the source of the constitutionalcprote
tions entrenched in theCanadian Charter of Rights and Freedois we will see, th€orre-
tions and Conditional Release Aeas drafted to ensure that the correctional legal regime was
consistent with theCharter and thus it is possible to trace a lineage through the fourudoc
ments. As the Working Group concluded:

.. . One must acknowledge what tB&€RAloes do to lay out aorrectional regime that will be
respectful of Canada's obligations in human rights matters . . . Over and above the general right
to safe and humane custody, sections 3 and 4 of the Act specifically identify: the right to be dealt
with in the least restdtive way; the residual rights which are those of any member of society,
except those necessarily restricted or removed by virtue of incarceration; the right to forthright
and fair decisionmaking, and to an effective grievance procedure; the right to ls@xeal, cls

tural, linguistic and other differences and needs respected; and the right to participate-in pr
grams designed to promote rehabilitation and reintegration. These broad principles cardbe rea
ily traced back to their international and constitutal roots®

Andrew Coyle, a former governor in the Scottish prison system and the Director liténea-
GAZ2yEE /SYGdSNI F2NJ t NAaz2y {0dzRAS& |4 YAy3aQa [/ 2
the treatment of prisoners othe international instruments that require States to respect the

31 Human Rights and Corrections: A Strategic Model December 1997 Ontitip: Atvww.csc-
scc.gc.caltext/pblct/rights/human/im46302-eng.shtmld K S NB I T (SS/NJI waStLE2SNTI, £Fof R
32 Yalden Report, p.24
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inherent dignity of the human persom! | dzYly wA3IKGa ! LIWINRIFOK G2 t
writes:

People who are detained or imprisoned do not cease to be human beings, no matter how serious
the crime of which they have been accused or convicted. The court of law or other judicial agency
that dealt with their case decreed that they should be deprived of their liberty, not that they
should forfeit their humanity

Their humanity extends far beyd the fact that they are prisoners. Equally, prison staff are h
man beings. The extent to which these two groups recognize and observe their commaen huma
ity is the most important measurement of a decent and humane prison. Where such recognition
is lackimy there will be a real danger that human rights will be abu$ed.

In Canada we have taken much pride in committing this nation to the advancement of human
rights. The 198Zharter of Rights and Freedornssthe legal lodestar in the entrenchment of
international human rights protection in our own Constituti¥hiThe overarching human right

to dignity does not stop at the prison door and, as the Supreme Court has made cle@hahe

ter applies with full foce to the imprisoned. Entrenching human rights in the Constitution is
one thing: translating the right to human dignity in the everyday life of a prison is qnoite a
other. The prison environment, more so than any other within the boundaries of the Stake, w

its authoritarian structure, its surveillance and supervision of every aspect of a person’s life, its
daily rituals of count and search, is at constant odds with the attributes of dignity, individuality
and liberty that most of us experience. The puatial for abuse of human rights is ever present.
This has been well expressed by Ivan Zinger, formerly a human rights officer for CSC and now
Executive Director of the Office of the Correctional Investigator:

In a correctional context, every aspect of thlNA & 2 Yy SND&a A FS Aa KSIF@GAf& N
Fdzi K2NRGASAD / 2NNBOGA2Yyf FdziK2NAGASA YI 1S (K2 dz
fundamental rights (e.g., use of force, segregation, searches, transfers, visiting). Routine daily

activities, such as whether prisoners can contact family and friends, whether and how they can

practice their religion or access medical services, and when they can eat and sleep, ate all reg

lated by correctional authorities. Without recognition that the basmof corrections is all about

33

34

Andrew CoyleA Human Rights Approach for Prison Management: Handbook for Prisod $t#ify R2 Y'Y YAy 3 Q3
College, International Center for Prison Studies, 2002), at833Dr.Andrew Coyle is one of the mog-r

spected international experts on prison management and has extensive international experience on prison
matters, having visited prison systems in many countries as an expert consultant for bodies such as the United
Nations and the Council of Europe.

See the statement of Chief Justice Brian DicksoRdference Re Public Service Employee Relations-Act (A
berta), [1987] 1 S.C.R. 31&Since the close of the Second World War, the protection of the fundamental

rights and freedoms of groups and individsialas become a matter of international concern. A body d-tre

ties (or conventions) and customary norms now constitutes an international law of human rights under which
the nations of the world have undertaken to adhere to the standards and principlessegefor ensuring

freedom, dignity and social justice for their citizens. The Charter conforms to the spirit of this contemporary
international human rights movement, and it incorporates many of the policies and prescriptions of the var

ous internationadocuments pertaining to human righéat p.348)
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promoting and monitoring respect for human rights, preventing human rights violations,eand d
tecting and remedying human rights violations, systemic abuses of power are ine¥itable.

In 1996 Justice Louise Arbour, in her agpon abuses of human rights at the Prison for
Women, concluded that the enactment of theCRAthe existence of internal grievance
mechanisms, and the existing forms of judicial review had not been successful in developing a
culture of rights within theCorrectional Service of Canada. Her report led to the new Cemmi
sioner of Corrections, Ole Ingstrup, setting up of the Working Group on Human Rights. In his
1997 Report Mr. Yalden alerted the Service to the importance and challenges of implementing
a humanrights agenda within Canadian penitentiaries:

It is particularly important to recognize the fundamental nature of Canada's commitments in
light of the fact that some members of Canadian society, including some CSC employees, do not
necessarily share theles underlying the Service's human rights framework. In that context, it

is essential to make it clear that the principles and provisions incorporated in the CCRA derive
from universal human rights standards supported by all the advanced democracieshidgth
Canada compares itself, that the Service holds itself accountable to those standards, and that it
is actively committed to making them work in federal correctional institutions.

In identifying a strategy for improving the CSC's communicationrsah#@ndate regardinguz

man rights to the general public, the Yalden Report acknowledged that the Service was "caught
in a crosdire between those who perceive the correctional system as soft on criminals and
those who worry that incarceration further degtas them, or fails to assist them in becoming
more positive members of society*.Based on the results of a 1996 CSC staff survey, ¢he R
port also observed that a substantial proportion of staff either do not accept the rationale for
their professional coduct or question its effectiveness. The Report concluded:

If staff are to see themselves as part of a lawful and socially constructive enterprise, they not
only need a firm grasp of clear and practical professional guidelines, they must also have some
personal understanding of why such rules are lawful and the social purpose that they’serve.

The Report offered what it saw as the best argument for observing human rights in &-corre
tional context:

[It] is not merely that [these rules] are required byeimiational convention or domestic law, or
even that they are intrinsically more civilizing, but that they actually work better than any known
alternatives-- for inmates, for staff and for society at large. By preserving such fundamental s
cial rules withi the institutional setting, so the argument goes, one improves the odds of eve
tually releasing a more responsible perstn.

35 Ld %AYISNE al dzyly wiA3dakKdGa /2YLIEAFYOS FyR GKS w2tS 27

Jus. 127 at 128.
36 Yalden Reporip. 8
37 Yalden reportp.36
38 Yalden Reporip.37
39 Yalden Reporip.40
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It cannot be overemphasised that respecting human rights is not asyeflSS R da2¥Fad 2y
yIEtaég tAYyS odzi (KS efféctivieidrm laiNdrmgoiohd Asekpredset Ry-A 2 a
drew Coyle irA Human Rights Approach to Prison Management

Staff behavior and the humane and dignified treatment of prisoners should underpin gvery o
erational activity in a prison. This is not merely a question of human rights principles. k& oper
tional terms is also the most effective and efficient way in which to manage a ftison.

The Yalden Report proposed a broad platform of reforms, all premised on as“rajated
strategy.” These included improvements in the quantity, quality, and accessibility of-rights
related training, particularly for fronline staff, and the establishment of a Human Rights Unit,
headed by an individual with appropriate senioritg, thonitor compliance with human rights
standards.

The Yalden Report was well received by the then Commissioner of Corrections, Ole Ingstrup,
(himself a former warden in the Danish prison system) and one of the first recommendations

to be implemented wagshe establishment of a Human Rights Unit at National Headquarters.
However, far from being given the profile and resources suggested by the Yalden Report, the
CSC's Human Rights Unit has a smaller staff than any other at National Headquarters. In the
pastseveral years the commitment to human rights at the upper levels of the Service has co
siderably wavered. There are those who now think that human rights talk is out of fashion, as if

such discourse was a fad or fetish of libarahded people and hadh LJ | OS Ay | &3S
ONAYS YR ONAYAYlLftaé g2NIRd [AGGES 62yRSNI (KS
strategy remains a harskll to many staff.

In light of the unfinished business of entrenching a culture of respect for human rights wit
Canadian penitentiaries and the wavering commitment within CSC to such an agende; any r

port on the future of corrections must include a clarion call to reinvigorate that commitment

and identify measures and initiatives well calculated to implemematsuch call is to be found

Ay GKS t I yIé itsgréat dis@ddithélBanel Yl { Sa y2 YSydaaiazya 2F /|
tional human rights obligations or of the application of fbarterto Canadian prisons, and has

no regard for or apparent awareng®f the weHldocumented record of how difficult it has been

to entrench a culture of respect for rightgithin CSClnstead of a clarion call for greater wig

lance in protecting human rights we firsdvirtual open invitation to CSC to dismantle the exis

ing legal and administrative framework and redefine the definition of rights by introducing an
ill-conceived hierarchy of rights and conditions of confinement dependent upon how w&ll pri

oners participate in their correctional plan. TR@admapundermines he fundamental nature

of Canada's human rights commitments and Gtnada on a path out of step with the eel

vant international and domestic human rights norms.

21 $ECT EOQUBO #EEI A

One of thelarge3 | LJA Ay GKS tFyStQa | yI bretdtheivies@ndi KS |
perspectives of the prisoners themselves who would be affected by the Panel's recommend

40 A Human Rights Approach to Prison Managenme88
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tion. In preparing this response the authors did not have the financial resources available to the
Panel but we determined that it was not only appriate but necessary to provideforum for
someprisoners to voice their concerndVith the cooperation of the Warden of Matsqui Imst

tution we held accommunity hearing at the institution on November 29, 2008. In advance of

the meeting prisoners were invited to prepare and present either written or oral submissions
addressing the recommendations contained in Readmap* The proceedings were recorded.

The submissions gered many areas but not surprisingliye issues of human dignity and
equality, the core concepts underpinning human rights law, emerged as a common theme.
SeveraLINA 82y SNARA | RRNB&daSR (KS CORESEmOEed MBPOVIY YSY R
that pri Y SNR 2yt & NBGFAY daolaioO NAIKGaAED bl GKIFY
the terrible events in the last century where in different parts of the world certain classes of
citizens were stripped of their rights:

In general it's where a ruling gup denigrates another group's dignity, pride and human rights.

[The Roadmap] would be taking away our rights and making us lower classctassocitizens.

¢2 GNBFG dza 1a a20ALf 2dziOFradax ¢KAa NBLR2NI Aa
an attempt to destroy the rights of prisoners and to downgrade us in class to subhysulan

Canadian$?

Another prisoner, Greg Hansoh,y ONX (i A |j dzkegorhmeindaton that yuBdn Qights
can be attenuated because prisonerK & y 2 (i a K 2LONE® MNISHdHEsking A8y (
correctional planinvokedhis own personal journegnd offered this account of the importance
of human dignity in anchoring any correctional system:

In the spring of 1982 | was 15 years old, living in a small city iLiBeOnany teenagers, | was

preoccupied with motorcycles, girls, rock music, and dressing to impress my peers. Mostly | was

unaware of something happening that spring that would have considerable influence ar my f

ture life. On April 17th Queen Elizabethart the Prime Minister of Canada signed a document

GKFG AyOftdzZRSR GUKS /FYFRAFY [/ KEFENILSNI 2F wA3IKGa |y
little to me at the time, the Charter is a Canadian legal document that would have a gréater e
fectonmylifsd Ky Fye 20KSNX¥ ¢¢g2 akKz2NI &SFNER fFGSNE L
Oakalla prison. From then until today, | am ashamed to concede that | have spent over 22 years

inside of prisons just like this one (Matsqui). In that time, | have learned afmut humanri-

RAIyAlGe OGKIYy Ylye ¢g2dd R (GKAYy|l LRaaroftSi-¥F2N Iy S
fATSRé ylLidAaz2ya 2y SINIK® ¢K2dz3K L O2dxA R y2i0 {1y2c«
long search for human dignity.

My dictionarydeX y S& RAIyAGe | as WiKS ljdz2n t AGe 2N adGras 2
that definition, human dignity involves the way | view myself, the way others deal with me, and

the way | view and treadthers.While it is true that many things can affdatie way | feel about

myself, it is equally true that the way others treat me plays a large role in my everyday sense of

personal value. | have been thinking a lot about that lately. Especially have | been thinking about

it in light of the Charter. More thrmany other Canadian legal document, the Charter gives voice

41 LYGAGSR 204aSNISNE AyOf dZRSR NBLINBASY (| BadBadthe NBY / {/ Q:
Director General, Corrections & Criminal Justiigblic Safety Canada.
42 Submission of Nathan Myles, November 29, 2008 Matsqui Institution
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not only to how Canadians must treat each other, but more importantly, how we should view, or

feel about each other.

LG ¢2dzZ R 0SS dzyNBFfAaAaGAOItte& O0Al pgoSahddfpresded® (2 0S5 ¢
an alternative. Yet, | freely admit that any alternative | could present would only be one more

theory in a long line of theories presented by those seeking a utopian society. The truth is, crime

is ugly. In every form, it is an asdawh the human dignity of another. | know of which | speak.

In 1983, | began my all out assault on dignity. It began with a breach of financial trust, and

ended 12 years later with the ultimate indignityvhen | deprived another human being of his

right to life. Yet, as implausible as it may sound, | now know that during that time | was-despe

FdSteé aSS1AYy3 do2NIKI K2y2NE FYyR SaiSSYoé | 2dz 4
GRAJYAGEED® |26 RAR | LISNE2 Y coinddo Mighktiedd &2 RSaLISNI
| have thought about that question for many yearsdow ¢ KS 02y Of dzaA 2y L Q@S NBI
though we are born with dignity, the world we are born into is full of indignity. How else can we

explain the global epidemic of sexualvaey, child molestation, family violence, drug addiction

and alcoholism, war, violent crime, starvation and poverty, environmental destruction and gross
SO2y2YA0O Ay2dzaiAOSK 2SS YlIé& 0SS 02Ny Ayy20SyiGs odz
is a uman birthright, then the world we are born into is a thief relentlessly seeking to steal it

gl ed 2KSy RAIyAlGe A& FANRG G101 1Sy FTNRYedaz 4SS 7T
sponse is to take dignity from others in an attempt to retrievedwry @ [ 2 IAOfbrf f € = (1 KA :
GFrdé¢ Y2RSEt 2F O2yFtAOG NBazftdziaAzy Aa (KS ogNRy3
bing dignity from others. Yet it is the model we continue to follow into adultiqaxften without

second thought. What it creas is a life cycle of indignity as the pendulum swings betwesen lo

ing and taking dignity.

Lawmakers know this well. In April of 1945, in an endorsement of the Charter of the newly

formed United Nations Organization, U.S. President Harry Truman publicly 6§ SRY &2 S Y dzi i
build a new world a far better world one in which the eternal dignity of man is respediéd L (i

Aad GKA&a GaGSYLIW G2 @GFtARFGS aSOSNyYylrt RAIyAGEE 7T
0KS / KIFNISNWP X

As stated earlier, | am iprison because of committing one of the greatest indignities known to
YIyd L F2NOAofe@ (G221 lgle& y20KSNI LISNE2YyQa RA3IY
right to life. In doing so, | likewise gave up my own human dignity. Notice, | didynbyaeae up
my right to dignity. .. Rather, in my case, | threw away my own dignity. At that time, Canadian
society was forced to decide how to respond. Was revenge the right model? By killing me, they
could enact upon me the same indignity | had enactgd oY & @A OGAY D ¢K2dzZAK L &
anything from the experience, perhaps it would teach the rest of society that taking away the
dignity of another would be met with a forcible and severe removal of their dignity. Or, perhaps,
as is the case in some sgi@s, it would be better to publicly torture and maim me. That veay r
venge could be satisfied as my dignity is taken away on a repeated and daily basis. In the end,
Canadian society chose the moral high road. Perhaps this course was chosen on theopercepti
that a person born into a world with so much indignity is not solely responsible for treating ot
ers with indignity. So, it was decided that in my cased the cases of thousands of other &an
dian citizeng; Canadian society would attempttoteachii®2 ¢ G2 GNBF G 20KSNE GAlF
how could this best be accomplished on such a large scale? In 1986, it was decided to create a
new body of law that would amongst other thingg d LINR Y2 1S GKS RAIyAlGE FyR 7
AYYlF(iSa¢ o
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This new body daw would take 6 years to create, span the mandate of two separate gover

ments, and involve the labours of hundreds of lawmakers, social workers, International partners,

university professors, CSC staff, lawyers, and community liaisons. The workingapapefer

GKA& LINP2SOG O20SNI W &SFENB FYR nym LI 3IASa 2F 4&dzy
final result was the CCRAThe Corrections and Conditional Release Act and the accompanying
Regulations.

The rationale behind this legislation is Basinderstood. Stripping a person of dignity is often

more brutal than inflicting physical blows. It is devastating to the human spirit. A devastated,
dehumanized human spirit is a dangerous thing. When humans become dehumanized, they tend

to act inhumanéy. This was the lesson learned painfully through the events in B.C. Plen, Mil
KFE@Sys ! NOKIFYOldzZ G FYR YAy3aidz2y tSyAdG®SYdAlF NBE A\
day choose to irresponsibly forget that those lessons were paid for with the Hlbothgrism-

ers and Correctional Officers. A more pleasant lesson CSC has both learned and preached since

that time is that when accorded greater dignity, human inclination is to conduct oneself, and

treat others more humanely. In the 20 years since ti&d G A2y 2F [ {/ Q% aAdairzy
guent inception of the CCRA, incidents of prison violence in general, violent recidivism-by paro

ees, and violent crime committed by successful beneficiaries of CSC correctional programming

have reduced dramaticalfy.

It is more than ironic that Canadian prisoners can demonstrate a far greater understanding and
NB&aLISOG FT2NJ GKS aAIYyATAOFIYOS 2F KdzYly NAIKGa
map for the future of Canadian corrections. Perhaps we should éxpatthose who have felt

the indignity of harsh justice both given and takerg would be most sensitive to legal anen

ments that would deform the laws that were shaped to reflect our commitment as a society to
human dignity.In our response wéave repatedly invoked the concept of human dignity and

the principles that pour content into its implementation in Canadian corrections to provide the
framework for understanding the dangers and perils for both public safety and human rights

that lie along theRaadmapl YR / {/ Qa GNI yaF2NXI A2y | 3ASYyRI @

43 5A3AyAileQa / KAfRET {dzoYAaairzy 27F DNB3I I lyazys b2@SY«
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3 Faulty Premises

The Panel gives considerable space at the beginning of the report setting that stage for thgir anal
sis and recommendations kyroviding some data on crime trends and changes to the profile of
prison populations. Becaus# the seriousness ahe conclusions they reach and the implications

of their recommendations, it is essential that we examine the data preseméxlwere struk by

the negativeattitudes towards prisoners generally that this part of the report reflegtsich may
explain why the Panel gave no consideration for human rights in the chapters that followed and felt
no apparent compunction introducing proposals thadwid diminish those that currently exist.

3.1 Crime in Canada

The Panel provides a short overview of crime trends in Canada and their likely impact on federal
corrections. Their analysis leads the reader to conclude thatrthpr decreases in crimeccurring

over many yearare driven by nosviolent crime that has little impact on federal corrections while
violent crime is on an alarming increase. The analysis contains a series of errors, and selective use
of statistics that reveals a weak understanding dafmer rates and trends. Given the importance

that the report appears to place on these data for the future of federal corrections, the errors must
be addressed in detail.

The report paints a picture of crime that purports to show serious violent crime iag lo& the in-
crease by focussing on the 2006 figures without any historical perspective of the cycle of eime st
tistics that show that overall violent crime has been on the decrease. To implyalwate-year
change constitute a trend that shoulidfluence, let alone justify, faraching changes to the
framework of Canadian corrections is a fundamental error

A 2 4 oA

CKS tlySftQa dzaS 2F OFINBTFdA te& aSt SQsod&hingany (A &
first year criminology student is waed aboutg and exposure of the misconceived impressio-cr

ated by the Panel of increased serious violent crime along with the implication of an increasingly
violent federal prison population, becomes clear by looking at the Juristat 2007 figures and the
trendover the decaddrom 1998- 2007.

22



A FlawedCompass Faulty Premises

Crime rates for selected offences
Type of offence 2007 2006 to 2007 1998 to 2007
number rate % rate change

Total Criminal Code (excluding traffic), crime rate 2,302,900 6,934 -7.4 -14.4
Violent crime 306,559 930 -2.5 -5.3
Homicide 504 2 -3.0 -2.6
Attempted murder 802 2 -5.1 -1.6
Robbery 29,600 a0 -4.7 -6.5
Sexual assault (levels 1,2,3) 21,449 65 -4.5 -23.2
Other sexual offences 2,784 8 -0.1 -26.1
Assault level 1 179,586 545 -3.3 -10.7
Assault level 2, weapon/causing bodily harm 53,945 164 0.1 32.3
Assault level 3, aggravated 3,403 10 0.5 18.6
Other assaults 13,917 42 5.4 4.8
Abduction 479 1 -8.3 -47.2

http://www.statcan.ca/Daily/English/080717/d080717b.htm

To better understand the significance of the 2007 figures, Statistics Canadas¢pempercentage
increase /decrease over the previous year (2006) and the comparison figure over the prewieus de
ade.

laAy3a GKAAa GroftS ¢S OFly NBGAaAG GKS tlFySftQa A
2T NBESOlIyld AYyHGRRYEAAZKRSAKI 20aBRBRUGAZ2Y APl YR |
plement that information with the 2007 figures and more importantly the §@ar period changes.

e murders increased for the second consecutive year to 852, 30 more than the previgus year

The Panel &s misread the figures. The 852 figure refers to attempted murder, not murder. As to

the figure for murder, the 2007 Juristat figures do not separately report murders but aggregate all
homicides to include murders and manslaughter offences. The 200Talwii®ws that police e-

ported 605 homicides in 2006, 38wer than in 2005. This resulted in a rate of 1.85 homicides per
100,000 population10% loweri Ky Ay wnnp® !'a y2GSR o6& WdzNR a
generally declining since the mi®70s¢ **

C2NJ F0GSYLIWGSR YdzZNRSNJ GKS AYyONBIFaS Ay wHnnc &1l 2
rate of attempted murder has remained consistently higher than that of homicide since 1978, it has
generally parallelled the gradual decline seefig YA %A RS o ¢

The data show that the 10 year change for homicides declined by 2.6%; for attempted murder the
ten year change shows a 1.6% decline.

e aggravated assaults, the most serious form of assault, were up 5%, also the second-consec
tive increase;

The data show that for 2007 these offences remained virtually unchanged with an increase of 0.5%.
The 10 year change shows 18.6% increase.

44 Juristat (2007) p. 4
45 Juristat (2007) p. 5
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e assault with a weapon or assault causing bodily harm increased for the seventh consecutive
year, up 4%; this wathe highest rate since the offence was introduced into the Criminal
Code in 1983;

Statistics Canadeeportsi K+ G addd | IANI GF SR | aal dzf G§Xe-l aal
ment remained stable. The stable rate of assault with a weapon followsnsgears of previous
A Yy O NB*f ThéSdateshow 32.3% increase over the previougedr period;

e robberies increased for the second year in a row, up 6%;
The 2007 data for robberies show a decline of 4.7%. The 10 year period shows a 6.5% decline.
e robberiss involving firearms rose 4% and accounted for approximately 1 in 8 robberies;

Statistics Canadeeports i K i aaz2aid NRBOOSNASaA Ay wHnnt 6SNB
weapon (60%). The rate of robberies involving firearms, which accounted for aboutflalPd-

bery incidents, fell in all provinces except Manitoba and British Columbia. As a result, the national
firearm-related robbery rate was at its lowest point since this information became available in

MpT ¥ dé

e kidnapping/forcible confinement contied to increase; over the past 20 years, the number
of incidents reported to police has increased sevenfold, from about 500 in tHEOB0d to
over 4,000 in 2006.

For 2007 kidnapping/forcible confinement remained virtually unchanged with an increa&€%f
but abduction declined 8.3%. The 10 year cycle shows a 121.5% increase in kidnapping/forcible
confinement and a 47.2 decline in abduction.

e youth crime increased by 3%, the first increase since 2003; the rate of youths accused of
homicide was the higtst since 1961;

Ly FFEOGX G¢KS NIGS 2F e2dzikK O0dzaSR 6GKS @ 2dzi
increase in 2006. Following substantial declines after peaking in 1991, the youth crime rage has r
mained relatively stable over the past de® & ®urther, according to Juristat,
aCc2tt2gAy3 I NBO2NR KAIK Ay (KS &2dziK K2i¥YAOAR!
cide in 2007 decreased from 85 to 74, representing a 13% drop in the rate. Despite this decrease the
2007 youth homicideate was the second highest since 1961. The rates in Manitoba and Saskatch
wan, reached record highs. It is important to note that youth homicide rates can vary considerably
from yearto-year due to the relatively small number of youth who commit th8 gfO* @ ¢
¢2 AffdzZAONIGS GKS 1620S YSYyiliA2ySR @2t GAfAGe
17 years) accused of homicide in 2004, 17 fewer than the previous year. The rate of youth accused
gl a i AGa asSO2yR t28S8G LR2AY(G Ay Y2NB (KIy o

46 Juristat (2007) p4

47 Juristat (2007) p. 5

48 Juristat (2007) p. 8

49 Juristat (2007) p. 8

50 Juristd, Homicide in Canada 2004, Statistics Canadatalogue no. 8902-XPE, Vol. 25, no. 6 p 13.
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e drug crimes increased 2%; cannabis offences, which continued to account for approximately
60% of all drug offences, were down 4%, but cocaine offences were up 13% and offences r
lated to other drugs, including crystal methadone, rose 8%.

In 2007 the rate oflrug offences rose 4%, driven by an increase in cannabis possession offences,
which accounted for about half of all drug offences.

The data also show that sexual assaults declined in 2007 by 4.5%. The 10 year period shows a
23.2% decline. Other sexual affees remained virtually unchanged in 2007 with a decline of 0.1%.
The 10 year period shows a 26.1 decline.

The overall violent crime rate decreased 2.5% in 2007 and the 10 year period shows a 5.3% decline.

In April 2009 Statistics Canada introduced a neoV - the Crime Severity Index. The index was d
veloped in response to a request by the police community to create a measure of crimeethat r
flects the relative seriousness of different offences. Each type of offence is assigned a weeight d
rived from actal sentences handed down by courts in all provinces and territories. More serious
crimes are assigned higher weights, less serious offences lower weights. As a result, when all crimes
are included, more serious offences have a greater impact on changles index. Using the new

index Statistics Canada reported as follows

Crime severity is expressed as an infdexvhich2006is the base year d00. In2007, the index for
overall crime wa®94.6, down fronml19.1in 1998. This means that crime severityl tgf about20%
during the decade. The d@ar decline was driven by4@% drop in breakns.

The seriousness of polioeported crime fell in every year during the decade, excef@d08. In that
year, the index rose as a result of increases in robbangdbreakins.

In contrast to the downward trend in the seriousness of poperted crime as a whole, the index
for just violent crime stayed relatively stable during the decddes suggests that the situation
with respect to serious crimes againstdtperson was about the same d€ years ago.

IN1998, the Violent Crime Severity Index value 98a6and in2007, it was96.5, a drop of
about2%. The traditional violent crime rate was also at about the same le28Dihas in1998>

So what conclusionshould be drawn from these figured®twithstanding the public misconpe

tion of rising and rampant violent crime, the rate of violent crime in Careanot gone upver

GKS LI ad RSOFRS® ¢KS tFySftQa NI lcEhNGuEs tcFits pa3 T N2 Y
petuation. There are, not surprisingly, a few offence categories that seem to be inconsistent with
the overall trend and thus require further research to understand. In particular, we note the rise in

the more serious types of assasiltbut also the significant decline in sexual assaults. The huge i
crease in kidnapping /unlawful confinement offences is anomalous and in part likely reflects
changes in police/crown charging practices because it is accompanied by a large declinecin abdu
tion charges. But clearly placed in their proper context these figures reveal no crisis in public safety
that calls for a transformation of the correctional system

LG A& AYGSNBaloAy3a (G2 O2y iGN ad GKS t I1geSivech | y I
surely set the standard for prudence in cautioning against the dangers of being too easily pe

51 The Daily Tuesday, April 21, 2008ttp://www.statcan.gc.ca/dailyguotidien/090421/dq090421keng.htm
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ddzr RSR GKFG ONARYS ¢4l a SaoOltlraAay3aed ¢KSe o6S3aly
/'Yyl RF:¢ gAGK GKSasS 62NRaAY
Whether serious crime hdmeen increasing in Canada in recent decades is a question that must be
examined before changes in the administration of justice can be discussed dispassionately. The belief

that violent crime is rampant tends to engender extreme reactions and thus irgenieth the ca-
sideration of proposals on their merit5.

They conclude this chapter by cautioning of the danger of describing short term crime statistics
changes as trends:

These findings underline the danger of attaching much significance to regaisual fluctuations
in unfamiliar statistics.>?

It is all too clear that the Panel fell head first into the trap that Ouimet warned of forty yeaks ago
CKSANI SNNBNE Q@GA2f+GS | FdzyRFYSyalf SELISO&al GAz2
and seriously undermine a key premise for their recommendations.

3.2 The Changing Offender Profile

The Panel provides this description of developments that have led to changes in the offeader pr
file of those admitted to federal institutions and the implias for CSC:

To understand crime in Canada, it is important to understand the series of developments in the last
15 years that have gradually transformed the federal offender population profile. These include:

o the amendments to the Criminal Code thmaibvide options to the courts for firsime,
nonviolent offenders;

o0 the introduction of conditional sentences for certain types of offences;

0 the strengthening of laws to combat organized crime and gangs;

o the toughening of laws for child sex offenders;

o theclosure of provincial mental health facilities;

o the Supreme Court decision (R v. Wust (2000) 1 S.C.R. 455) that reduced sentences for

time served while on remand statfis

52 OuimetR (Chairman}969) Report of the Canadian Committee on Correctidimsvards Unity: Criminal Justicach
Correctionsp.21

53 Ouimet p30

54 The Panel misunderstands the very limited impadi\afston federal prison populations. Giving credit for time
served on remand had been a common practice well beWiest InR v. Rezal@l996) 31 O.R. (3d) 713 Jasti
Laskin of the Ontario Court of Appeal said:
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While these factors have contributed to a 12% decrease in the men offender popslate 1997,
they have also created many new challenges for CSC in implementing its mandate.

In a speech to the International Corrections and Prisons Association (ICPA) on October 23, 2006, CSC
Commissioner Keith Coulter articulated the nature and gravithese new challenges:
Our offenders have more and more extensive histories of involvement with the courtsystem
roughly 9 out of 10 now have previous criminal convictions.

Our offenders also have more extensive histories of violence and violent sffiertioeir criminal
history, and far more are assessed as violence prone, hostile, impulsive and aggressive.

There has been an increase of more than 100% in the proportion of offenders who are classified
as maximum security on admissiott3% are now clas#fd at this level on admission.

An increase of 33% has occurred in the proportion of offenders with gang and/or organized
crime affiliationg one in six male, and one in ten female offenders now have known affiliations.

The proportion of offenders servingrgences for homicide has increased by 148fow stands
at more than one in four male offenders.

The percentage of male offenders has increased by 71%, with an increase of 67% inffemale o
fenders identified at admission as having very serious mentalthpedblems 12% of the male
and 26% of the female offender populations have this designation.

About four out of five offenders now arrive at a federal institution with a serious substance
abuse problem, with one out of two having committed their crime utiteinfluence of drugs,
alcohol or other intoxicants.

There is a trend to shorter sentences here in Canada. This has meant an increase of 62% in the
LINPLRNIAZ2Y 2F YIES 2FFSYRSNI I RYA&aaAz2ya &aSNIDAY:
/| 2NNBOGAZ2YAY [/ @&NNByG /2YLX SEAGASAE

This description and analyssoverly simplistic and again suffers from a lack of historical perspe
tive. It is true that there have been changes in the federal offender profile but the Panel overstate
both the nature of the changes and their implications. Here are just some egampl

The Panel reports, citing the former Commissioner, that:

55

Although this section is discretionary, not mandatory, in my view a sentencing judge should ordinarily give credit

for pre-trial custody. At least a judge should not deny credit without good reasbtnR2 a2 2FFSyYyRa 2y S
faimess.L y OF NOSNJ GA2y + G ye adr3asS 2F GKS Mkovek, hitwb e-LINRE OS 3
spects, prdrial custody is even more onerous than pasintencing custodyFirst, other than for a sentece of

life imprisonment, legislative provisions for parole eligibility and statutory release do not take into account time

spent in custody before trial (or before sentencin@econd, local detention centres ordinarily do not provide-ed

cational, retraning or rehabilitation programs to an accused in custody waiting tRat.these reasons, piteial
OdzaiizRe Aa O2YY2yfté NBFSNNBR (G2 Fa aRSIR GAY&ET | YR I
qguently give credit for double the time an@gsed has served. (at 721)

The Supreme Court WustK St R 2 y f & -éstablisheddradice of gedtenting judges to give credit for

time served when computing a sentence remains available [to offences that prescribe a mandatory minimum se
en058s SGSYy AT AG FLIIINE (2 NBRAOS | asSyidyos o55t2s
CSC Commissioner Keith Coulter, International Corrections and Prisons Association Conference, October 23, 2006,
Vancouver, BChttp://www.csc-scc.gc.caltext/media/spchscommis/2006/icpa_20€6g.shtml

27


http://www.csc-scc.gc.ca/text/media/spchscommis/2006/icpa_2006-eng.shtml

A FlawedCompass Faulty Premises

Our offenders also have more extensive histories of violence and violent offences in their criminal
KAZG2NEZ YR FINJY2NBE NS aaSaaSR a @Aaz2ftSyosS

Yd according to the most recent Juristat report we read this quite different statement of the
changes over the last decade

Among adults admitted to federal custody, the mix of offences has changed since 1997/1998,
the longest time period for which dataeavailable. While offenders convicted of violefit o
fences continue to represent the largest proportion of offenders admitted to federal custody, this
proportion decreased from 58% in 1997/1998 to 49% in 2006/2007.

This change occurred because the numifeadults admitted for property crimes and 'other
Criminal Code' offences grew, while the number of adults admitted for violent crimes remained
relatively unchangedf

¢KS adFrdSyYySyd GKIFIG adKSNB KlFa 0SSy |y fAyONB
fenders who are classified as maximum security on admissi@% are now classified at this

f S@GSt 2y | RYA&AA2Y ¢ bis iRdreask & paitlg attiib@dblg & @ Eh&nigedis G |
[ {1 Qa 26y LRftAO&ST AYidNERRdIzOS Rolife ynprisommentor fiilsk I G |
and second murder are to be classified during the first 2 years of their sentence as maximum
security. Prior to 2001 manyf these offenders were rated medium security on admission. This
policy, which has been heavily critetzby the Correctional Investigator as both unjustified as
sound correctional policy and contrary to the security classification criteria set out IG@#A,

has nothing to do with the escape risk, dangerousness or unmanageability of these prisoners
but was introduced to placate victims and the polfée.

¢KS t I ySf apetcéntage ofimilé affendeis K& increased by 71%, with an increase
of 67% in female offenders identified at admission as having very serious mental hebakh pro
lems 12% of theY I € S YR He: 2F GKS FSYFIES 2FFSYRSN
There is no doubt that the deinstitutionalization of the provincial mental health systems has
led to many more mentally ill offenders being processed through the criminal justicensyst

and that some of the most chronic of these offenders end up in federal institutions. While this
population does, as the Panel correctly concluded, give rise to special challenges and a need for
carefully tailored interventios, to imply, as the Pandbes, that a larger proportion of mentally

ill offenders contribute to a more violent offender profile, is not supported by the evidence. The
assumed relationship between mental illness and violent crime, while a common popwslar mi
conception, and one seemgly shared by the Panel, has been the subject of much reeent r
search. That research demonstrates that a causal interpretation of the statistical assocwtion b
tween mental illness and violence is problematic because any relationship is influenced by

56

57

Avani Babooram, The Changing Profile of Adults in Custody, 2006/2007 JDeéstatber 2008 Vol. 28, no. 10
http://www.statcan.gc.ca/pub/85002-x/2008010/article/10732eng.htm#a3
Seelustice Behind the Walls 477-482 online ahttp://justicebehindthewalls.net/book.asp?cid=196
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other variables including substance abuse, victimization and community disorganization. |
prisonment far from alleviating may compound these probléts.

2KAES GaUGKS LINRPLERNIAZ2Y 2F 2FFSYRSNE aSNPAy3
nowstandsatmd® GKFYy 2yS Ay F2dzNJ YIS 2FFSYRSNERE
prison population historically has been the least disruptive and troublesome for prison ma
agement.The increase in the number of offenders serving $émtences certainly fRimpa-

tant implications for correctional programming but it does not contribute to a prison opul

tion more likely to use violence within the prisoA.common public fallacy, shared andrrei

forced by the Panel is that those serving life sentences are difficult to manage prisoRexs.

vious CSC Task Forces have addressed the special nature of and challenges facing this lifer
population, reports that the Panel seems not to have consideretiéir recommendations?

The average time served before parole for someone convicted of capital murder before 1977,
whose sentence was commuted, was 13.3 years. Since the abolition of capital punishment that
year and the introduction of the mandatory minimm 25 year sentences for first degree mu

der, even taking into account those who successfully apply for a reduction of eligibility through
the Judicial Review that can occur after 15 years, the average time served before parole for
these offenders has sign¥ A OF yiGf &  Sy3aadKSySR NBadzZ GAy3a Ay
Estimates of median time that will be served before parole for those subject to the 25 gear p

riod of parole ineligibility has been estimated to be 28.4 years with more than h#tedbtal

group expected to serve more than 30.6 yer$his was an entirely intended outcongeone

that reflects deliberate changes to justice policy in Canada. The drivers for this changenwere e

58

59
60

Frank Sirotich, Correlates of Crime and Violence among Persons with Mental Disorder: An EBdsst&eview
Brief Treatment and Crisis Intervention 8:194 (2008); Frank J. Rorino and Laurence L. Motiuk, The Prison
Careers of Mentally Disordered Offenders:18 International Journal of Law and Psychiatry4gpl19295, a &
nadian study reporting no significant differences in the mean number of prior convictions, eitiogalior speciF
cally for prior violent convictions between natisordered and the disordered federal prisoners, nor in in@elv
ment in significant prison incidents e.g., assaults, escape, possession of contraband or general behavral disru
tion.Online o/ / { / Q& hitpSravéwicsc-Scc.gcita/text/rsrch/reports/r33/r33eng.shtmi#DISCUSSIBIN
Patrick Gosden, Peter Kramp, Gorm Gabrigl$ans Folmer AnderseBorte Sestoft,Mental Disorders and
Charges ofviolent Offences Journal of Law and Psychiatry 29 (2006)ci®8l. Thisstudy of male adolescener
mand prisoners in Denmark revealed no statistically significant association between the occurrenaaasfta
charge and mental disorders in general; Virginia Aldige HiBayting community risk in perspective: A look at
Gorrelations,Causes andontrols, International Journal of Law and Psychiatry 29 (2006¥%3386, which ca-
Of dzZRSR & Cdzii dedlySo fiadistitidticd dssokidtidhs Hetween severe mental illness and violence which
will be spurious. Policy makers not recognizing the spuriousness of the studies' correlations will be midlead in e
forts to reduce community risk. More broadly, suchretations will act to support the stereotype of the violent
YSyidlrtte Aff LISNAZ2Y FyR (G2pR¥zall Ay (GKS adAiaayl 2F YSyl
Implementing The Life Line Concept: Report Of The Task Force On Long Term Offenders February, 1998
CorrectionsDire@ N> 1SS aAyAaidNE 2F (KS {2t A0A02NI DSYSNI 3 af[ A
International Equivalents: Eligibility for Release and Average Time Served, 1999.
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tirely political compromises made to gain acceptance far abolition of the death penalty and
did not reflect changes in the natuce profile ofthe average lifer®*

e GCKSNBE Aa | GNBYR (2 aK2NISN aSyiSyO0Sa KSNB
proportion of male offender admissions serving&y 1 Sy 0S 2F fSaa GKFy
represents a distinct programming challenge from that of long term offenders it is hardly a
GRNI YIGAO OKIy3aS¢ IABSY (GKIFG IF2Ay3 o Oh- G2 i
tence in Canada has bedess than 4 yeamsnd that under the prel970 remission schemes$-a
most all federal prisoners, who had not already been paroled, were released from prison after
serving twethirds of the original sentenc.

e ¢KS tlIyStf R2Sa NI QiR fias beSn allB% decrease in yheSale wifieduer
LJ2 Lddzf F GA2y ¢ odzi R2Sa y2i4d tAy] GKA&a G2 GKS 7
decline in the overall Criminal Code offence rate (excluding traffic off¢rareta 5.3% decline
in violent cime.

The Panel makes no mention in its summary of the changing offender profile of what the Supreme

/| 2dzNII 2F /FylFRIF KFada RSAONAROSR Fa al ONRSBAE A\
0 A Q $hé overrepresentation of Aboriginaiffenders.As we will describe in a lat@hapter this
overrepresentation has almost doubled in the last 20 years and may be fairly regarded as the most
disturbing trend in Canadian corrections.

The Panel offers this analysisthe implications of the changing offder profile:

This dramatic change in the profile of the average federal offender means that CSC now fas an o
fender population that is more violent and requires either more interventions or different types of i
terventions, which must be pralgd in aneven shorter timeframe.

Furthermore, many offenders need to learn how to live asadbiging citizendor the first time,as
they have failed to learn the skills required to be productive membexsca@ty. The reasons for this
vary. Many have failed thrgghout their lives, beginning ielementary school, and hawbs-
guentlymoved through the juvenile justice system, the provincial adult correctional system, and in
many cases, the mental health system. The reality is that many offenders entering d peafeten-
tiary are addressing thelehaviours for the first time ever. While core programs in the past could
focus onONRA YAYy 23Sy A0 ySSRax (2RI&Qa 2FFSYRSNJ KIFa G2
also address addiction and criminogenic reed

As a foundation for transformative corrections this analysis is notable only for its banalityaThe n

ture and types of correctional interventions has been the perennial and ubiquitous subject-of co
NEOGA2Y It KA&ad2NER RRetitdnyal/ Acehatidd inllg35BbrtowingRontiie T A N.

61¢ KS D2@OSNYyYSyiQa Yz2ad NBOSyYyld LINE Lbdais$iRg 15 yeSryeRanSwili & G2
further lengthen the median time spent in prison for those sentenced to first degree murder.

62 In 1888 41% of the prisoners at Kingston Penitentiary were serving sentences of four years or less and 63% five
years or less. Ehfigures for the B.C. Penitentiary for the same year were 55% and 64%. Annual Reporhef the |
spection of Penitentiaries 1883, tables14 and 16. In 1900 46% of all federal prisoners were serving four years or
less and 67% five years or less. Annual Regfdhe Inspection of Penitentiaries, 189900, p.2
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preamble of the EnglisRenitentiary Acof 1779, it set out the intentions behind Kingston Penite
tiary:

If many offenders convicted of crimes were ordered to solitary imprisonment, accompanied-by well
regulated labour and religious instruction, it might be the means under providence, not onlyref dete
ring others from the commission of like crimes, but asoeforming the individuals, and inuring
them to habits of industfy

When Kingston Penitentiary opened, the prevailing theory, as described by historian J. M. Beattie,
was that crime was a social disease characteristic of the poor, the origins of lahichindolence
and a lack of moral sense.

Since crime was thought to be the product of a criminal class that lived in destitution and ignorance,
that lived without the restraints of morality and religion, . . . crime could only be prevented and soc
ety protected if the habits and behaviour of the lower orders of the population were changed . . . |
ternal discipline and good work habits would succeed in protecting property from the envy of the low
orders where the horrors of the gallows had faiféd.

Theexpectation of those who designed the regime at Kingston Penitentiary was that with a basic
diet of hard work and religious instruction, outlaws would become-#iding. As the penite
tiary's official historians have noted, "At least this was the hopa titne when criminal behaviour
was equated with sinfulness. It later would be called a sickness, and still later a disorder of the s
cial environment, but the penitentiary would prove equal to all the theati&s

The latest reiteration of Canadian coct@®nal interventions dates to the 1990s when, as part of its
organizational renewal, CSC also adopted as the basis for its correctional programming a cognitive
model of correctional intervention. As described by the then Commissioner, Ole Ingstrup:

Our overall strategy focuses on programs that not only change behaviour, but also ensurethat b
liefs and attitudes change so that the change is more durable. The strategy focuses on the personal
development of offenders so that they may acquire the skillsailifies required for the prsocial
adaptation necessary for successful reintegration as law abiding citizens. . .

The cognitive model attempts to teach offenders how to think logically, objectively and rationally
without overgeneralizing or externiing blame. It is based on methods of changing the viay o
fenders think because their thinking patterns seem to be instrumental in propelling them tomsards i
volvement in criminal activities. The model, a fairly recent innovation in correctional treaiment,
founded on a substantial body of research indicating that many offenders lack a number of cognitive
skills essential for social adaptation. For example, many lackaifol, tending to be action

oriented, norreflective and impulsive. They often seenable to look at the world from another
person's perspective. They act without adequately considering the consequences of their actions.
They are lacking in intgrersonal problensolving, critical reasoning and planning skills. The end r

63 Justice Behind the Wall$.19, online athttp://justicebehindthewalls.net/book.asp?cid=7&pid=273

64 J. M. BeattieAttitudes towards Crime and Punishment in Upper Canada,-1830: A Documentary Stuljo-
ronto: University of Toronto Centre of Criminology, 19p/112-13

65 Dennis Curtis et alkingston Penitentiary: The First 150 Years, 18885 [Ottawa: Correctioal Services of @a
ada, 1985p. 4
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sult is that ofenders become caught in a cycle of thinking errotise situation that programs based

on the cognitive model attempt to chang.
la oS pgAff aSS3> 2yS 27 GemBoymentyrs erpioyalility progems o A 2
appear to have been placesh the back burner by CSC and not given the attention that teey r
i dzA°NaBd theyrecommend that CSC should once again give more emphasis to providing e
ployment programs to offenders. In doing so the Panel is hardly advocating for transformation but
a return to a correctional theme that dates back to the birth of the penitentiary and one, like so
many of its noble intentions, where the rhetoric has never lived up to the reality. We will lme-exa
AYAYy3d gKSGKSNI GKS tFySftQa f loyadlityprogd®dNds & 2oyfe 2 T ¢
tional intervention will prove any different

a8 F2NJ GKS tlyStQa lylrfeaira 2F GKS NBEOdzNNR y 3
tional institutions, compare it with that of that of the 19House of CommorSubCommittee on
the Penitentiary System in Canada (the MacGuigan Report):

The persistent recidivist statistic can be related to the fact that so many in prison have leeen irr
versibly damaged by the system by the time they reach the final storehouse Gfithinal Justice
System- the penitentiary . . . It was compounded in schools, foster homes, group homesy-orpha
ages, the juvenile justice system, the courts, the police stations, provincial jails, and finally il the un
versity of the system, the penitgary.

Most of those in prison are not dangerous. However, cruel lockups, isolation, the injustices-and ha
assment deliberately inflicted on prisoners unable to fight back, makeviotent inmates violent,
and those already dangerous more dangerous

Socigy has spent millions of dollars over the years to create and maintain the proven failurs-of pri
ons. Incarceration has failed in its two essential purpesesrrecting the offender and providing
permanent protection to sociefy.

As documented so viviglin the MacGuigan Report, the penitentiary system in Canada experienced
violence and massive riots during the 1970 to 1976 period that was entirely unprecedentad in C
YIERAFY KA&U02NEB YR KlFa yYS@OSNI 6SSy | LILINRdayOK SR
population is a more violent one the Pamelght have found it worth reading the MacGuigae-R
L2 NI Q3 RSAONALIIAZ2Y 2F (K2a$S GAYS&a on &SFNAR |13

Seven years of comparative peace in the Canadian penitentiary system ended in 1970 with a series of

upheavds (riots, strikes, murders and hostatgkings) that grew in humbers and size with each

passing year. By 1976 the prison explosions were almost constant; hardly a week passed without a

other violent incident. The majority were in Canada's maximum seausifjutions. In the 42 years

between 1932 and 1974, there was a total of 65 major incidents in federal penitentiaries. Yet in two

66 Jim Vantour, edQur Story: Organizational Renewal in Federal Correcfiotiswa: Correctional Service of iGa
ada, 1991p.70

67 Roadmapp.38

68 House of Commons S@mmmittee on the Penitentiary System in Canf@ttawa: Minister of Supply and Services,
1977] [Chairman: Mark MacGuigap]10
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years-- 1975 and 1976- there was a total of 69najor incidents, including 35 hostaggkings n-
volving 92 victims, one @fhom (a prison officer) was kill&d.

hyS KIFa (2 62yRSNI gKIG GKS AYLIAOFGA2ya F2N i
AT GKS F20dza KIFIR 0SSy SyiGAaANBfe 2y GKS aOKFy3AA
the promise of fair teatment and respect for human rights that brought about the end to this vi

lence even before the Parliamentary SO YYA (G 0 SS Q& NS LIAn\be péibdRhatd S Sy
the SubCommittee traveled and held hearings not one major incident occurred in ad@mBern

tentiary. It was the longest stretch since 1973 without a smashup or hostage iné¢ftien977 Pa
liamentarians from all political parties recognized, like so many other official reports, thatxthe e
perience of imprisonment, as a response to crimgitself criminogenic: it actually produces and
reproduces the very behaviour it seeks to control. There is another theme that runs the historical
course of 170 years between the early days of the penitentiary and the first decade of the twenty
first century. It is that the experience of imprisonment, intended to inculcate respect for the law by
punishing those who breach its commands, actually creates disrespect for the very legal order in
whose name it is invoked. This them#éhe need for and the absee of respect for human rights

behind the walls has seen its most recent expression in the 1996 report of Madam Justice Arbour
Ayi2 S@Syida Id GKS tNRa2Yy FT2N) 22YSyod ¢K®-t | yS§
reft of any recommendation® address it. It is however a theme to which we will be returnieg b

cause it lies at the heart of anpadmap to transformation.

The relationship between a safe prison, for both staff and prisqrard a regime that is respectful
of human rights is wellinderstood by experienced correctional stadfthough apparently not by
those the Panel consultedim Mackie, a senior correctional supervisor at Kent institution, im-co
paring conditions he had experienced in the 1970s in the B.C. Penitentiary toah&sat institi-
tion 20 years later, had this to say:

I know that the prisons when | first walked in the door at B.C. Pen were so damn dangerous that you
were glad to be home any given day. | know now when | walk in the door | expect to be home . . . At
the B.C. Pen there were excesses in force. There was no such thingpafresedocuments, you

didn't record anything. You were told to go deal with the person and drag him to the hole. If the guy
went hard so be it, if he went easy so be it. We've laatoedo things better and it is paying a idiv

dend to us now. Possibly there are some people that are saying there are too many rights for i
mates, but if they lose those rights then possibly we lose the same rights. Because when they take
away their rights they take away our right§

{ 2 YdzOK 2 FTRoadidpis premigesl briltde asserted increasingly violent populationdf is
greatconcernii K & GKS tlFySt FFIA{tSR (2 SELX 2NB GKS 0Ol
available figures. Both of the authors, who have experienced the changes in the Canadian-Penite
tiary over the past 30 years, have the strong sense that prisons aeil@ent places, a perception
supported by the description of the state of affairs in the 1970s described in the MacGuegan R
port. Is this sense supported by the evidence on the ground or does that evidence validate the

69 SubCommittee on the Penitentiary System im&da, p5

70 SubCommittee on the Penitentiary System an&da, p.6

71 Interview with Jim Mackie, idustice behind th@/alls: Human Rights in Canadian Prig@662) p.83, online at
http://justicebehindthewalls.net/book.asp?cid=20&pid=314

33


http://justicebehindthewalls.net/book.asp?cid=20&pid=314

A FlawedCompass Faulty Premises

t I ySt Qa LINBYA A 8ce2T amsweiNSguestiony/ v agked 2ne Sorrectional Service

of Canada to provide us with their best evidence of the current situation and the trend. Tirat ev
RSYyOS A& O2y iUl AYySR Ay GKS { SDdansititidnal SéshrigpdK Qa !
dents. As explained at the beginning of the report:

This report contains an overview of institutionally based security incidents which include ddta on O
FSYRSNE adzadGlrAyAy3a Wa! WhwQ Ayedz2NEX a ¢Sttt Fa A
by federal offenders while subject to conditional release in the Community. Furthermona- a co

LI N> G6A@GS Fylfteara 2F GKA&a LI ad cralorft | SINRna NS
included.”

These then are the facts of institutional vigl®® S | OO2 NRAyY 3 (2 [/ {/ Qa o6Sai
INMATE MURDERS;

There was no change in the number of Inmate Murders, three (3), committed in Fiscal Yed8,2006
200506 and 200405, respectively. This remaibslow the annual average of four (4) Inmate Mu
dersrecorded during the preceding nine year period,

MAJOR INMATE ASSAULTS: 2.5% INCREASE over Fiscal Y2606005

There has been a minor increase in the number of Major Inmate Assaults recorded during this past
Fiscal Year, forty (40) compared to thirtyai{39) in FY 2088006. This remains below the average
of forty-one (41) Major Inmate Assaults recorded during the preceding nine year period,

MAJOR STAFF ASSAULTS; 67% DECREASE over Fiscal-2@@6;2005

There has been a significant decrease in the number of Major Staff Assaults recorded during this past
Fiscal Year, two (2) compared to six (6) in FY-2006. This is also slightly below the average of
(2.2) Major Staff Assaults recorded in the precediing year period,

MAJOR DISTURBANCES (Institutions);

There were two (2) Major Disturbances reported in Fiscal YearZlg compared to none inski
cal Year 2002006, which is also below the average of 6.4 Major Disturbances recorded during the
precaling nine year period,

INMATE SUICIDE INCIDENTS,;

Ten (10) inmates committed suicide during this past Fiscal Year, which represents the same number
of suicide incidents that had occurred in the previous year. This is slightly below the annual average
of eleven (11) for the period of 1998 to 200506.

Notwithstanding the Prime Minister's disparaging comments about the use of statistics that we
quoted earlier, there is only one way to read these figuis amount of manipulation or spin can
adzLILIR2 NI GKS tFySftQa @A S g nsiitiiond is adkik dckedss. Glved khatf Sy
it is UCCO that continually beats the drum that their members are working in an increasingly da
gerous environment, the most significant statistic is that in 2006ajor assaults on staffed

creased by 67%, falipfrom 6 to 2, and that the average of major staff assaults recorded in the

72 Annual Report for 2008 of Institutional Security Incidengsid Community Offences Fiscal Year 2006ecurity
Branch , CSC
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